ANNUAL  INDEX  - DIGEST 


/ftf'-'V 


maril 


MAf  ^ ™, 

Cj. 


• TO 


*•0 


DECISIONS  AND  OPINIONS 
of  the 

UNITED  STATES  DEPARTMENT  OF  THE  INTERIOR 
WASHINGTON  25,  D.  C. 


vO 
’ . >3 


JANUARY -DECEMBER  1961 


1 

KF 

75 

.158 

1961 


tT.  S'.  D.  I . Index-Digest 


title 

Jan 


Dec.  1961 


|D  W-WSO 


UNITED  STATES  DEPARTMENT  OF  THE  INTERIOR 
OFFICE  OF  THE  SOLICITOR 
WASHINGTON  25  D.  C. 

Frank  J.  Barry,  Solicitor 


VS 

h<*f 


ANNUAL  INDEX -DIGEST 
JANUARY -DECEMBER  l%\ 


This  index-digest  covers  all  the  published  and  all  the  important 
unpublished  decisions  and  opinions  of  the  Department  of  the  Interior  for 
the  period  from  January  \ through  December  31,  1961.  It  super sedes  the 
index-digest  for  January-September  1961. 

Decisions  and  opinions  cited  as  appearing  in  68  I.  D.  are  published 
and  copies  may  be  obtained  by  subscription  from  the  Superintendent  of 
Documents,  U.  S.  Government  Printing  Office,  Washington  25,  D.  C. 

Other  decisions  and  opinions  are  unpublished  and  copies  may  be  obtained 
from  the  Office  of  the  Solicitor. 


CONTENTS 


Accounts  

Additional  Homesteads  

Administrative  Practice  

Administrative  Procedure  Act 

Alaska  

Homesteads  

Indian  and  Native  Affairs  

Oil  and  Gas  Leases  

School  Lands  

Statehood  Act  

Tidelands  

Trade  and  Manufacturing  Sites 

Applications  and  Entries  

Bureau  of  Indian  Affairs  

Bureau  of  Land  Management  

Bureau  of  Reclamation  

Generally  

Allocation  of  Costs  

Anti-Speculation  

Excess  Lands  


1 

1 

1 

1 

1-3 

1-2 

2 

3 

3 

3 

3 

3 

4 

4 

4- 5 

5- 8 

5 
5 
5 

5-6 


II 


Bureau  of  Reclamation- - (Continued)  -- 5-8 

Findings  of  Feasibility  6 

Recordable  Contracts  7 

Rehabilitation  and  Betterment  7 

Repayment  and  Water  Service  Contracts--. 7 

Warren  Act  8 

Water  Right  Applications  8 

Claims  Against  the  United  States  8 

Color  or  Claim  of  Title  8 

Confidential  Information  8 

Constitutional  Law  9 

Contracts  9-25 

Generally  9 

Acts  of  Government  9-10 

Additional  Compensation  10-12 

Appeals  12-13 

Bids : 

Generally  13 

Mistakes  13-14 

Breach  14 

Buy  American  Act  14 

Changed  Conditions  14-15 

Changes  and  Extras  15-17 

Contracting  Officer  17-18 

Contractor  18 

Damage s : 

Liquidated  Damages  19 

Unliquidated  Damages  19 

Delays  of  Contractor  19-20 

Delays  of  Government  20 

Drawings  20 

Interpretation  20-22 

Modification  22 

Notices  22-23 

Payments  23-24 

Performance  24 

Protests  24 

Release  24-25 

Subcontractors  and  Suppliers  25 

Substantial  Evidence  25 

Unforeseeable  Causes  25 

Desert  Land  Entry  25-28 

Generally  25 

Applications  25-26 

Classification  26-27 

Cultivation  and  Reclamation  27 

Extension  of  Time  27 


Ill 


Desert  Land  Entry- -(Continued)  25-28 

Lands  Subject  To 27 

Proof 27 

Water  Right  27-28 

Enlarged  Homesteads  28 

Federal  Employees  and  Officers  28 

Grazing  Permits  and  Licenses  28-29 

Appeals  28 

Base  Property  (Land): 

Generally  29 

Federal  Range  Code  29 

Homesteads  (Ordinary)  29-31 

Generally  29 

Amendment  29 

Applications  29 

Classification  30 

Contests  30-31 

Lands  Subject  To  31 

Military  Service  31 

Mineral  Reservation  31 

Residence  31 

Second  Entry  31 

Settlement  31 

Indian  Allotment  On  Public  Domain  32 

Indian  Lands  32-34 

Gene  rally  32 

Allotments: 

Alienation  32 

Patents  32 

Descent  and  Distribution: 

Generally  32-33 

Claims  Against  Estates  * 33 

Intestate  Succession  33 

Wills  33 

Leases  and  Permits; 

Generally  33 

Oil  and  Gas  Leasing: 

(Tribal  Lands)  33 

Sub-Surface  Estates  33-34 

Indian  Tribes  34 

Indians  34 

Irrigation  Claims  34 

Injury: 

Crops  34 

Water  and  Water  Rights: 

Seepage 


34 


IV 


Labor  

Materials  Act  

Mineral  Lands  

Mineral  Leasing  Act  

Mineral  Leasing  Act  For  Acquired  Lands 

Mining  Claims  

Generally  

Common  Varieties  of  Minerals  -- 

Contests  ■- 

Determination  of  Validity  

Discovery  

Hearing  s 

Lands  Subject  To  

Location  

Lode  Claims  

Mill  Sites  

Mineral  Lands  

Patents  

Posses sory  Right  -- 

Power  Site  Lands  

Relocation 

Special  Acts  

Surface  Uses  

Withdrawn  Lands  

National  Park  Service  Areas  

Notice  

Oil  and  Gas  Leases  _ 

Generally  

Acquired  Land  Leases 

Acreage  Limitations  „ 

Applications  

Assignments  or  Transfers  

Bonds  

Cancellation  

Communitization  Agreements  

Consent  of  Agency  

Description  of  Land  

Development  Contracts  

Discretion  to  Lease  

Drilling  

Extensions  

Fir st  Qualified  Applicant  

Lands  Subject  To  

Noncompetitive  Leases  

Operating  Agreements  

Patented  or  Entered  Land  

Production  


34- 35 
35 

35 

35- 36 

36 

36- 43 
36 

36- 37 

37- 38 
38 

38- 40 

40 

40-41 

41 
41 
41 
41 

41  -42 

42 
42 

42 

42-43 

43 

43 

44 
44 

44-55 

44 

44 

44- 45 

45- 47 
47 

47 

48 
48 
48 

48 

49 

49 

49-50 

50 

51 

51-52 

52 
52 
52 
52 


V 


Oil  and  Gas  Leases  - -(Continued)  — 44-55 

Reinstatement 52-53 

Relinquishments  -■ - - • 53 

Rentals  ---- 53 

Royalties  -J-----  54 

640-Acre  Limitation  -- 54 

Six-Mile  Square  Rule  ---- 54 

Suspension  of  Operations  and  Production  55 

Termination  55 

Unit  and  Cooperative  Agreements  55 

Oregon  and  California  Railroad  and  Reconveyed 

Coos  Bay  Grant  Lands  56 

Outer  Continental  Shelf  Lands  Act  - ------ 56 

Patents  of  Public  Lands  ■ - - - - - - 56 

Phosphate  Leases  and  Permits  56 

Pittman  Act  57 

Potassium  Leases  and  Permits  --■ 57 

Practice  Before  the  Department  — 57-58 

Generally  57 

Persons  Qualified  To  Practice 58 

Private  Exchanges  - — 58 

Public  Lands  — - - - - _ 58 

Public  Records  58 

Public  Sales  58-61 

Generally  58-59 

Applications  59 

Award  of  Lands  59 

Classification  59 

Isolated  Tracts  59-60 

Preference  Rights  . 60 

Rough  or  Mountainous  Tracts  60-61 

Railroad  Grant  Lands  6 1 

Recreation  and  Public  Purposes  Act  61 

Regulations  6 1 

Rights-Of-Way 61-62 

Rule  of  Approximation  62 

Rules  of  Practice  62-74 

Generally  62 

Appeals: 

Generally  62-63 

Dismissal  63-66 

Effect  of  66 

Extensions  of  Time  67 

Failure  to  Appeal  67 

Hearings  67 

Service  on  Adverse  Party  67-68 


vr 


Rules  of  Practice --(Continued)  •- 62-74 

Appeals:  (Continued) 

Statement  of  Reasons  68-69 

Timely  Filing  69-71 

Evidence 72 

Government  Contests  72-73 

Hearings  73 

Private  Contests  -• 73 

Protests  74 

Super visory  Authority  of  Secretary  74 

School  Lands  74 

Scrip  74-75 

Generally  74 

Special  Types  of  Scrip  75 

Secretary  of  the  Interior  75 

Small  Tract  Act  — 75-77 

Generally  75 

Applicants  76 

Applications  76 

Classification  76-77 

Lands  Subject  To  77 

Preference  Rights  77 

Renewal  of  Lease  77 

Sales  77 

Sodium  Leases  and  Permits  78 

State  Exchanges  * 78 

State  Laws  78 

State  Selections  78 

Statutory  Construction  78-80 

Generally  78-79 

Administrative  Construction  79 

Legislative  History  79-80 

Submerged  Lands  Act  80 

Surface  Resources  Act  - - 80-81 

Generally  80 

Verified  Statement  81 

Tidelands  81 

Timber  Sales  and  Disposals  81 

Torts  81-82 

Animals  and  Livestock  81 

Common  Carriers  81-82 

Contributory  Negligence  82 

Trespass  82 

Trespass  82 

Water  and  Water  Rights  82 


Wildlife  Refuges  and  Projects  82 

Withdrawals  and  Reservations  83- 

Generally  83 

Authority  to  Make  83 

Effect  of  83 

Reclamation  Withdrawals  83 

Revocation  and  Restoration  83 

Temporary  Withdrawals  84 

Words  and  Phrases  84 


SYMBOLS 


A 

- Appeal  from  Bureau  of  Land  Management 

CA 

- Contract  Appeal 

IA 

- Indian  Appeal 

IB  CA 

- Interior  Board  of  Contract  Appeals 

M 

- Solicitor's  Opinion 

T 

- Tort  Claim 

T - (Ir . ) 

- Tort  Claim  - Irrigation 

TA 

- Tort  Appeal 

TA-  (Ir.  ) 

- Tort  Appeal  - Irrigation 

VIII 


TABLE  OF  DECISIONS  REPORTED 

Page(s) 

Agripina  Acosta,  A-28771  (Aug.  30,  1961)  68,  71 

John  Albala,  Samuel  Albala  and  Louis  Feinbaum, 

A-28677  (Sept.  21,  1961)  68»  77 

Amalgamated  Chemicals,  Inc.,  et  al.  , A-28685, 

A-2871  1,  A-28741,  A-28749,  A-28790,  A-28791, 

A-28793  and  A-28803  (July  21,  1961)  57 

George  M.  Annis,  A-28795  (Nov.  6,  1961)  69,  71 

Appeal  of  Alcan  Pacific  Company,  IBCA-276 

(May  8,  1961)  24,  62,  64, 

67,  70 

Appeal  of  Allied  Contractors,  Inc.,  IBCA-265 

(May  1 6,  1961)  14,  16,  20, 

23,  65 

Appeal  of  Barkley  Pipeline  Construction,  Inc.  , 

IBCA-264  (Apr.  6,  1961)  12,  18,  64, 

66 

IBCA-291  (Dec.  1,  1961)  57,  73 

Appeal  of  M.  Benjamin  Electric  Company,  Inc.  , 

IBCA-280  (June  9,  1961)  13,  18,  63 

Appeal  of  Emanuel  Bitterman,  IA-1170  (June  5,  1961)  - 33 

Appeal  of  R.  G.  Brown,  Jr.  , and  Company, 

IBCA-241  (Dec.  12,  1961)  12,  35 

Appeal  of  Central  Florida  Construction  Company, 

IBCA-246  (Jan.  5,  1961)  9,  10,  14, 

19,  22,  23 

Appeal  of  Clark  Engineering  &r  Machine  Company, 

IBCA-210  (Feb.  27,  1961)  25 

Appeal  of  Continental  Oil  Company,  IA-1014 

(Nov.  8,  1961)  33 

Appeal  of  Coroneo's  Plumbing  Company,  IBCA-247 
(Mar.  22,  1961) 


19,  25 


IX 


Appeal  of  Dairyland  Construction  Company, 

IBCA-Z84  (June  15,  1961)  

Appeal  of  Dane  Construction  Corporation, 

IBCA-261  (Supp.  ) (July  19,  1961)  

Appeal  of  Duncan  Construction  Company, 

IBCA-197  (Feb.  1,  1961)  

Appeal  of  Erhardt  Dahl  Andersen, 

IBCA-223  (Dec.  1,  1961)  

Appeal  of  E-W  Construction  Company, 

IBCA-289  (July  7,  1961)  

Appeal  of  Flora  Construction  Company, 

IBCA-180  (June  30,  1961)  

Appeal  of  H.  W.  Fowler  & Company,  Inc.  , 

IBCA-294  (Oct.  23,  1961)  

Appeal  of  Framlau  Corporation, 

IBCA-228  (Nov.  1,  1961)  

Appeal  of  Robert  J.  Gordon  Construction  Company, 
IBCA-216  (Mar.  8,  1961)  

Appeal  of  Henly  Construction  Company, 

IBCA-249  (Dec.  7,  1961)  

Appeal  of  Fred  E.  Hicks  Construction  Company, 
IBCA-271  (Oct.  20,  1961)  

Appeal  of  Kenneth  Holt,  an  Individual  d/b/a 

Northolt  Electric  Company  and  William  Collins  & 
Sons,  Inc.,  IBCA - 27  9 (May  26,  1961)  

Appeal  of  Hunt  Contracting  Company, 

IBCA-260  (May  17,  1961)  

Appeal  of  Jensen  Ready  Mix  Company,  Inc.  , 

IB CA - 1 57  (June  5,  1961)  


Page(s) 
18,  6 5 

6 5,  68 

20,  21,  22, 
72 

13,  15,  21, 
22 

6 5,  67 

11,  17,  18, 
21,  72 

66 

13,  14,  22, 
63 

10,  21 

12,  17,  18, 

63 

12,  22 

20,  65 
13,  18 


13,  21 


X 


Appeal  of  Kiewit- Judson  Pacific  Murphy, 

IBCA-141  (Jan.  5,  1961)  

Appeal  of  Ray  Kizer  Construction  Company, 

IBCA-274  (Sept.  15,  1961)  --- 

Appeal  of  Land-Air,  Inc.,  IBCA-21 1 (Jan.  13,  1961)-  10, 

Appeal  of  Layne  and  Bowler  Export  Corporation, 

IBCA-245  (Jan.  18,  1961)  16, 

Appeal  of  Legnano  Electric  Corporation, 

IBCA-273  (May  16,  1961)  

Appeal  of  Wyle  Maddox,  IBCA-248  (Feb.  1,  1961)  --- 

(Dec.  20,  1961)  -- 

Appeal  of  James  A.  Mann,  Inc.  , 

IBCA-290  (Aug.  16,  1961)  

Appeal  of  Mannix  International,  Inc.  , 

IBCA-269  (Mar.  7,  1961)  

Appeal  of  Merritt-Chapman  & Scott  Corporation, 

IBCA-240  (Jan.  4,  1961)  

IBCA-257  (June  22,  1961)  

IBCA-240  (Nov.  9,  1961) 23, 

Appeal  of  Midland  Construction,  Inc.  , 

IBCA-272  (May  3,  1961)  

(Oct.  2,  1961)  

Appeal  of  Mishara  Construction  Company,  Inc.  , 

IBCA-270  (June  12,  1961)  

Appeal  of  Morrison-Knudsen  Company,  Inc.  , 

Henry  J.  Kaiser  Company,  and  F & S Contracting 
Company,  IBCA-266  (July  18,  1961)  

Appeal  of  Lee  Moulding,  d/b/a/  Lee  Moulding 

Construction  Company,  IBCA- 1 53  (Mar . 13,  1961)- 

Appeal  of  Production  Tool  Corporation, 

IBCA-262  (Apr.  17,  1961) 

Appeal  of  John  A.  Quinn,  Inc.  , IBCA- 174 

(Jan.  23,  1961)  


Page(s) 
15,  63,  74 

62,  70 

15,  16,  20, 
21 

19,  20,  25 
6 5 

17,  23,  63 
17,  19,  20 

13,  65,  66 
12,  64 

23,  35,  72 

66 

24,  35,  63 


12,  13,  70 
17,  22,  25 


65 


13,  65 


16,  19,  21, 
23,  24,  25 

12,  18,  23, 
64,  66,  72 


12,  62 


XI 


Appeal  of  Refer  Construction  Company, 

IBCA-267  (May  19,  1961)  

Appeal  of  Robertson- Henry  Company,  Inc.  , 

IBCA-221  (Oct.  4,  1961)  

Appeal  of  Seal  and  Company, 

IBCA-181  (Mar.  28,  1961)  

Appeal  of  Spaw-Glass,  Inc.  , 

IBCA-282  (Nov.  3,  1961)  

Appeal  of  Sun  Construction  Corporation, 

IBCA-208  (Jan.  25,  1961)  

Appeal  of  William  L.  Warfield  Construction  Company, 
IBCA-258  (May  18,  1961)  

Appeal  of  Weldfab,  Incorporated, 

IBCA-268  (Apr.  11,  1961) 

(Aug.  11,  1961) 

Appeal  of  D.  A.  Whitley,  IBCA-177 

(Mar.  8,  1961)  

Appeal  of  Wickes  Engineering  and  Construction 

Company,  IBCA-191  (Jan.  18,  1961)  

Appeal  of  Benjamin  B.  Wills, 

IBCA-298  (Nov.  9,  1961)  

Appeal  of  Witt  and  Ross,  Inc.  and  Pecos  Valley 

Construction  Company,  IBCA-237  (Mar.  2,  1961)  -- 

Application  of  Peter  Whiteman  for  a Patent  in  Fee, 

IA  - 1200  (June  5,  1961)  

Michelangelo  Arciero,  A-28672  (Oct.  25,  1961) 


Page(s) 
9,  19 


9,  10,  11, 
14,  17,  23, 
66,  72 
9,  12,  19, 
24,  67 

14,  18,  62, 
63 

10,  16,  19 


65 


12,  64 
11,  17,  20, 
72 

10,  11,  14, 

15,  25 

16,  22 


62,  63 


9,  10,  11 


32,  34 
77 

26 


Frances  E.  Auen,  A-28440  (Apr.  7,  1961) 
Byron  K.  Baker,  A-28662  (Aug.  2,  1961) 


29,  62 


XII 


Pa-ge(s) 

Raymond  B.  Ballard,  A-28332 

(Jan.  19,  1961)  26 

Carl  Ballinger,  A-28642  (July  21,  1961)  60 

Leon  G.  Beck,  A-28591  (Feb.  13,  1961)  30 

Herschel  Bedke,  A-28607  (July  21,  1961)  29 

H.  T.  Birr,  III,  A-28678  (Nov.  2,  1961)  47,  48,  49 

Paul  Blake,  A-27882  (Oct.  24,  1961)  36,  49,  54 

A-  28  553  (Dec.  8,  1961)  36,  49,  54 

Leslie  F.  Bleamaster,  Clayton  L.  Howland, 

A- 29066  (Nov.  1,  1961)  64 

Albert  F.  Bolz,  A-28722  (Oct.  27,  1961)  71 

Louis  Bor s et  al.  , A-28415  (July  14,  1961)  26,  28 

Elise  Bowman,  A-  286  54  (May  16,  1961)  77 

Marie  H.  Caldwell,  A -23732  (Mar.  30,  1961) 69 

Lane  L.  Carlton  et  al.  , A-28590  (Nov.  2,  1961)  --  77 

Cascades  Plywood  Corporation,  A-28547 

(Jan.  31,  1961)  81 

Mrs.  Persis  B.  Chamberlain,  A-28729 

(Apr.  4,  1961) 67 

City  of  Wall,  South  Dakota,  A -2836 7 

(Jan.  19,  1961)  61 

Lonnie  D.  Clark,  Laura  M.  Clark,  A-28615 

(July  19,  1961)  26 

Glenn  M.  Clarke  v.  Bertha  Mae  Tabbytite, 

A-28531  (Feb.  ,2,  1961)  1,  2,  31 

Paul  L.  Van  Cleve,  Jr.  , The  Van  Cleve  Company, 

A - 28442  (Jan.  12,  1961) 


8,  29,  56 


XIII 


Page(s) 

Charles  R.  Coffman,  A-28959 

(Nov.  24,  1961)  69 

C.  O.  Bar  Livestock  Company,  A-28498 

(Sept.  18,  1961)  78 

Columbian  Carbon  Company,  A-28632 

(Oct.  17,  1961)  44,  45,  52 

Consumers  Agency,  Inc.,  A-28769 

(Oct.  25,  1961)  59,  83 

Continental  Oil  Company,  A-27973 

(July  7,  1961)  61 

Roy  L.  Cook,  A-28600  (Mar.  24,  1961)  52,  53,  55 

Clarence  H.  Coonce  et  al.  , A-28605 

(Apr.  3,  1961)  26,  27,  68 

R.  Hugo  C.  Cotter,  A-28833  (Aug.  29,  1961)  ---  69 

Lyman  B.  Crunk,  William  A.  Koby,  A-28738 

(July  12,  1961) 32,  40,  41, 

42,  43,  75, 

82,  83,  84 

Daniel  H.  Cruz,  A-28524 

(Feb.  28,  1961)  4,  29 

Charles  Culverwell,  A-28770  (July  17,  1961)  70 

John  E.  Cunningham,  A-28902  (Nov.  6,  1961)  --  68,  71 

Max  J.  Curtis,  A-28472  (July  17,  1961)  30 

Claim  of  Iiliff  M.  Banks,  T-960  (Ir.  ) 

(Feb.  10,  1961)  34 

Claim  of  Richard  W.  Hatch,  TA-215 

(Apr.  27,  1961)  8,  64 

Claim  of  Albin  D.  Molohon,  TA-213 

(Apr.  18,  1961)  81,  82 


XIV 


Page(s) 

Francis  Orvis  Daellenbach,  A-Z870I 

(Nov.  2 1 j 1961) 59,  60 

John  Hayward  Dill,  A - 2846  7 (Feb.  14,  1961)  -----  30 

Lawrence  J.  Donovan,  Melvin  S.  Ferguson, 

A - 28452  (Jan.  18,  1961) 77 

E.  W.  Douglass,  Cleo  Douglass,  A-28614 

(Aug.  22,  1961)  78 

Bella  Drengson,  A-28564  (Sept.  27,  1961)  58 

Chase  Driggs  and  Merle  G.  Driggs,  A-28684 

(July  14,  1961)  70 

JohnB.  Duncan  et  al.  , A -286 13  (Jan.  4,  1961)  68 

Robert  F.  Eddy,  A-28640  (Jan.  27,  1961)  70 

Howard  C.  Eells  and  Edith  Frances  Eells, 

A- 28455  (Sept.  11,  1961)  25,  27,  35 

Irving  C.  Elliott,  A - 28645  (Sept.  27,  1961)  28 

Adam  Lenz  Estate,  A-28429  (Feb.  10,  1961)  28,  29,  64 

Estate  of  Daisy  Ware  Beach,  IA-1160 

(June  12,  1961)  33 

Estate  of  Mrs.  Jack  Bowstring  or  Boneasheak  or 
Pone  Aush  Eke  Unallotted  Red  Lake  Chippewa 
Indian,  IA-1250  (Sept.  11,  1961)  33,  71 

Estate  of  James  Oliver  Butler  Dyer,  IA-1159 

(May  1,  1961) 33 

Estate  of  Alex  (Boney)  Dixon  and  Kenneth  A. 

Dixon,  IA-1148  (Apr.  28,  1961)  32,  70 

Estate  of  White  Hat  (Frank  Wood  or  Woods) 

IA-1194  (May  1,  1961) 


33 


XV 

Page(s) 

Estates  of  Elaine  Looking  and  George  Looking, 

IA  - 936  (Mar.  ZO,  1961)  3Z 

Estate  of  Albert  Tahkony,  IA-834 

(Jan.  12,  1961)  33 

David  H.  Evans  et  al.  , A-27353  (Supp.  ) 

(Oct.  18,  1961)  31,  73 

Margaret  M.  Fitzgerald  et  al.  , A-28542 

(Sept.  27,  1961)  77 

Robert  Fondiller,  A-28736  (Aug.  30,  1961)  77 

Herbert  W.  Foth,  A-28768  (Apr.  7,  1961) 68 

Ruth  Teas  Francis,  Joe  and  Cecile  O'Brien, 

A- 28336  (Mar.  13,  1961)  59,  60 

Barbara  R.  Gale,  A-28725  (Aug.  30,  1961)  78 

Helen  Douglas  Garner,  A-28302  (Jan.  18,  1961)  - 26 

J.  Richard  Gardner  et  al.  , A-28470 

(Feb.  21,  1961)  76 

John  Henry  Geisler,  A-28639 

(Jan.  4,  1961)  69 

Edwin  G.  Gibbs,  A-28716  (Nov.  2,  1961)  45,  47 

Donald  C.  Glanville,  A-28735 

(Aug.  28,  1961)  26,  28 

Lawrence  W.  Glover,  A-28504 

(Sept.  27,  1961)  28 

Frederick  W.  Goldsmith,  A-28704 

(Aug.  22,  1961)  28,  76,  77, 

83 

Lewis  Lafon  Gourley,  A-28497  (Nov.  6,  1961)  --  29,  30 

Greenacres,  Inc.,  A-29l60(Oct.  23,  1961) 64 


XVI 


Page(s) 

Vernon  Casper  Hall,  A-28511 

(Mar.  14,  1961)  26,  27 

Homer  A.  Hansen  et  al.  , A-28848 

(Nov.  20,  1961) 69,  71 

Norman  E.  Hanson,  A-28532  (Jan.  4,  1961)  45,  51 

Edward  W.  Harrington,  A-28585 

(Mar.  24,  1961) 2,  4,  5, 

31,  32 

Frank  Harrington,  A -2842 5 

(Jan.  18,  1961)  28 

Frederick  Glen  Harty  et  al.  , A-29047 

(Nov.  1,  1961) 68 

J.  G.  Hatheway  et  al.  , A-27368,  A-27523 

(Feb.  28,  1961)  45,  48,  51 

John  F.  Hawkins,  A -28664  (Aug.  1,  1961)  27 

Anthony  P.  Hebner  et  al.  , A-28743 

(Nov.  21,  1961)  64 

J.  Harry  Henderson,  A-28583  (Feb.  10,  1961) 45,  48,  51 

J.  R.  Henderson,  A-28652  (July  18,  1961) 41,  76 

Maxi.  Herschberg,  A-28527  (Jan.  4,  1961)  1,  56,  58, 

59 

Catherine  A.  Hibbert,  A-28580 

(Mar.  10,  1 96 1")  59,  60 

Jack  Carson  High,  A-28593  (Sept.  20,  1961)  28 

Honolulu  Oil  Corporation,  A- 281  56 

(Aug.  30,  1961)  66 

Arabelle  Hoover  et  al.  , A-28430 

(Jan.  19,  1 96  L)  36,  76 

Tom  Hoover,  A-28748  (Nov.  15,  1961)  46 

Vance  Hudson  et  al.  , A-28571  (Mar.  10,  1961) 31,  83 


XVII 


Page(s) 

Everett  E.  Jones,  A-28389 

(Jan.  18,  1961)  59 

George  E.  Johnsen,  A - 2848  5 (Jan.  19,  1961)  78 

John  James  King,  A-28592  (Feb.  21,  1961) 30 

M.  B.  Kirpatrick  et  al.  , A-28461 

(June  20,  1961)  2,  3,  52 

Donald  K.  Ladd  et  al.  , A - 287  50 

(June  26,  1961)  31,  47,  50 

Landreth  Timber  Company,  Inc.  , A -28861 

(Oct.  19,  1961)  22,  35,  81 

Charlotte  L.  Lavik,  A - 28796  , A - 288 1 8 

(July  7,  1961)  67 

Elias  W.  Leigh,  A-28681  (Sept.  12,  1961) 60 

Ann  Guyer  Lewis  et  al.  , A- 28540  (July  3,  1961)  50,  52,  55 

Mrs.  Nettie  M.  Lewis,  Dr.  Monroe  J.  Romansky, 

A-28535  (Jan.  27,  1961)  36,  44 

Reno  H.  Lewis,  A-28457  (Feb.  20,  1961)  30 

Merwin  E.  Liss,  A-28576  (Mar.  28,  1961) 44,  48,  54 

George  Thomas  Long,  A-28630  (Aug.  10,  1961) 26,  27 

Luther  Clarence  Long  et  al.  , A-28459 

(Feb.  20,  1961)  26 

John  J.  and  Irma  J.  McNamara,  A-28682 

(Aug.  1,  1961)  60 

Matulka  & Sias,  A-28505  (Sept.  18,  1961)  58 

James  E.  Menor,  A-29006  (Nov.  15,  1961)  46,  47 


XVIII 


Page(s) 

Dorothy  Gussie  Meyers,  A-28559 

(Sept.  13,  1961)  - 27 

Duncan  Miller,  A-28550  (Feb.  2,  1961)  50 

A-28586,  A-28633,  A-28671,  A-28686 

(Jan.  25,  1961)  45,  53 

A - 28588  (June  20,  1961)  4,  45,  53 

50,  51,  53, 
55 

A- 28599  (Apr.  3,  1961)  45,  47,  50, 

51 

A-28637  (July  19,  1961) 46 

A-28647  (July  20,  1961) 46,  51,  53 

A-28689  (Sept.  13,  1961)  51,  52,  61 

A- 286 92  (Aug.  30,  1961)  46,  53 

A-2881  1 (Oct.  27,  1961)  66 

A-29012  (Sept.  1,  1961)  46,  53 

Duncan  Miller,  Robert  A.  Priester,  A -2862 1, 

A-  286  51,  A -28644  (May  10,  1961)  45 

Robert  Miller,  A - 28  596  (Mar.  14,  1961)  2,  28,  31 

Randall  Mills  Corporation,  A-28391 

(Jan.  19,  1961)  56 

Henry  T.  Mitchell,  A-28724  (Aug.  30,  1961)  60,  6 1 

John  W.  Monzel  et  al.  , A-28817  (Aug.  31,  1961)  --  57,  66,  69, 

71 

Rove  Mae  Moore,  A-28717 

(Oct.  30,  1961)  58 

Henry  S.  Morgan,  A-28688  (Aug.  30,  1961)  46 

Francis  E.  Mullen,  A-28612  (July  14,  1961)  1,  76 

Harold  R.  Nelson  et  al.  , A-28486 

(Feb.  9,  1961)  26 

Harry  E.  Nichols  et  al.  , A-28463 
(Feb.  27,  1961) 


40,  75 


\ 


XIX 


Pagers) 

Palomas  Ranch,  A-28166 

(Aug.  16,  1961) 58 

Cecil  H.  Phillips  et  al.  , A -28648 

(July  31,  1961)  57 

Phoenix  Title  and  Trust  Company  et  al.  , 

A-28492  (June  9,  1961)  58 

A-28799  (July  14,  1961)  -----  64 

Theodore  Pilger,  A-28984  (Nov.  21,  1961)  44,  63,  71 

JohnS.  Ralston,  Jr.,  A-29000  (July  18,  1961)  ---  64 

Russell  H.  Reay,  A-28578  (Feb.  24,  1961)  48,  49 

Norman  Gilbert  Reid,  A-27454(Jan.  19,  1961)  76 

Richfield  Oil  Corporation,  A-28764 

(July  26,  1961)  61,  62 

Louis  Richman,  A-28658  (Feb.  7,  1961)  68,  70 

Randolph  Ritchey  v.  Clifton  O.  Myll  and  Mary  E. 

Kindy,  A-28649  (Sept.  27,  1961)  4,  73,  75 

Helene  Rossier  et  al.  , A-28476  (Aug.  10,  1961)  --  57 

Louise  Safarik  et  al.  , A-28562,  A-28643, 

A-28676,  A -286 93  (Jan.  26,  1961)  47,  50 

Richard  Saltonstall,  A-28526  (Mar.  3,  1961) 63 

Grover  C.  Sanderson  et  al.  , A-28705 

(Aug.  28,  1961)  32,  73 

August  F.  Scheele  v.  Johnny  H.  Dockery, 

A- 28541  (Mar.  30,  1961)  2,  30,  73 

Casper  Joseph  Schmand,  Attorney  In  Fact  For 

Mike  Swab,  A-28675  (Sept.  12,  1961)  61,  75 


XX 

Page(s) 

Joseph  M.  Schuck  et  al.  , A-28603  (Aug.  16,  1961)--  76 

Frank  J.  Schultz,  A-28575  (Feb.  7.  1961) 59 

Bennie  Serafini,  A-28546  (Sept.  19,  1961) 30 

Velma  Lorene  Shelley,  A-28572  (Mar.  10,  1961) 2,  31 

Signal  Oil  and  Gas  Company,  Duncan  Miller, 

A-28626  (July  31,  1961)  4,  51 

Donald  R.  Simmons,  A-28581  (July  14,  1961)  67,  68 

Sinclair  Oil  and  Gas  Company,  A-28380 

(Jan.  31,  1961)  54 

Emmet  Patrick  Smith,  A-28608  (Nov.  27,  1961)  59 

Stanley  C.  Soho,  A-28135  (Supp.  ) (July  17,  1961)  --  59 

Christian  Sorensen,  A-28668  (Mar.  23,  1961)  68 

Grace  M.  Sparkes,  A-28606  (Mar.  28,  1961)  4,  43,  81 

State  of  Arizona,  A-27743  (Aug.  16,  1961)  74 

State  of  Utah,  A-28595  (Mar.  2,  1961)  74 

PeteS.  Stoneham,  A-28679  (Sept.  18,  1961)  30 

Strandberg  Mines,  Jnc.  et  al.  , A-28872 

(Oct.  23,  1961)  67,  69 

Ingolf  A.  Stub,  A - 28444  (Mar.  14,  1961)  57 

Henry  N.  Sweeney,  A-28694  (Feb.  10,  1961)  63 

Ramon  Tafoya,  A-28852  (July  17,  1961)  64 

James  K.  Tallman  et  al.  , A-28594,  A-28609, 

A-286 1 9 (Sept.  1,  1961) 46,  49,  51, 

53,  82,  83 


XXI 


Page(s) 

Texaco,  Inc.  , A -28449  (July  14,  1961)  49,  50,  55 

The  B ritish-American  Oil  Producing  Company, 

A - 28744  (Mar.  14,  1961)  63 

The  Magnuson  Ranch,  A-28762  (Aug.  30,  1961) 68 

The  Navajo  Tribe  of  Indians,  Fred  A.  Cline, 

A - 28  51  5 (F  eb.  24,  1961)  ---- 60 

Robert  James  Thompson,  A-28493 

(Feb.  9,  1961)  59 

Richard  K.  Todd  et  al.  , A-28090,  A-2831  1, 

A-28374  (Oct.  30,  1961)  1,  3,  46, 

49,  83 

J.  Penrod  Toles,  A-28534  (Oct.  16,  1961)  44,  48,  52, 

54 

Kay  Ann  Turner,  A-28691 

(Mar.  23,  1961)  57,  64 

Tucson  Title  Insurance  Company,  Trustee,  et  al.  , 

A-28761  (Feb.  13,  1961)  63 

United  States  v.  Clyde  Raymond  Altman  and 

Charles  M.  Russel,  A-28478  (July  17,  1961) 38,  39,  41, 

42 

United  States  v.  William  D.  Ball,  A-28745 

(Mar.  23,  1961)  68 

United  States  v.  R.  B.  Borders  et  al.  , 

A- 28624  (Oct.  23,  1961)  37,  42 

United  States  v.  Thomas  T.  Brower,  A-28623 

(Jan.  4,  1961)  67 

United  States  v.  M.  V.  Browning,  'Administrator  of 
the  Estate  of  O.  W.  Browning,  Deceased, 

A-2861  1 (July  6,  1961)  37,  73,  74 

United  States  v.  Mary  V.  Chamberlin, 

A-28610  (July  17,  1961) 


37,  38,  39 


XXII 


Page(s) 

United  States  v.  Nick  Chournos  et  al.  , 

A- 28577  (July  14,  1961)  37,  38,  39, 

41 

United  States  v.  Thomas  L.  Churchill  et  al.  , 

A-28666  (Mar.  14,  1961)  67,  68 

United  States  v.  Julius  S.  Foster  Minerals 

Engineering  Company  Climax  Uranium  Company, 

A- 28252  (Jan.  25,  1961)  8,  37,  58 

United  States  v.  J.  R.  Henderson,  A-28496 

(Jan.  13,  1961)  36 

United  States  v.  Raymer  Garnett  et  al.  , 

A- 2854  5 (Jan.  31,  1961)  38,  40,  72, 

73 

United  States  v.  Iron  Clad  Mining  Company, 

A- 286 55  (Sept.  14,  1961)  37,  40,  41, 

43,  80 

United  States  v.  Abe  Jaramillo,  A-28533 

(Feb.  6,  1961)  36,  39 

United  States  v.  Charles  P.  MacKenzie, 

A-28659  (Nov.  1,  1961)  40,  41 

United  States  v.  New  Park  Mining  Company, 

A-28530  (Jan.  25,  1961)  38,  39 

United  States  v.  Clarence  E.  Payne,  A-28653 

(Aug.  30,  1961)  43,  80 

United  States  v.  C.  F.  Pruess,  Sr.  et  al.  , 

A-28641  (Aug.  22,  1961)  38,  39,  41 

United  States  v.  Richards.  Way  et  al.,, 

A-28739  (Sept.  11,  1961)  39,  40 

Mordelo  E.  Vincent,  Jr.  A-29l68(Oct.  13,  1961) 64 

James  M.  Wells  et  al.  , A-28549 

(Feb.  10,  1961)  38,  40,  41, 

42 


XXIII 


Page(s) 

West  Central  Corporation, 

A-Z85Z3  (Feb.  Z,  1961) 48,  51,  54 

Western  Oil  & Minerals,  Inc.  et  al.  , 

A-Z8778  (July  7,  1961)  70 

Winston  Wheeler,  L.  E.  Phillips,  Jr.  , A Partner- 
ship D/B/A  YZ  Cattle  Company, 

A-Z8390  (Jan.  18,  1961)  60 

Helene  C.  White,  A-Z8968  (Oct.  Z5,  1961)  66 

Vernon  O.  White,  Ina  C.  White,  A-Z8565 

(Feb.  6,  1961) 4Z 

Leland  Odell  Whitmore,  Sr.  et  al.  , A-Z8719 

(Aug.  30,  1961)  Z7 

Loran  John  Whittington,  Chester  H.  Cone, 

A-Z88Z3  (Aug.  18,  1961)  3,  67,  74 

Merritt  M.  Willis,  A -Z863 5 (July  31 , 1961) 30 

Maynard  W.  Wilson,  A - Z8680  (Se^>t.  11,  1961)  Z7 

R.  C.  Woodson  and  Ethel  Rice  Woodson, 

A-Z8631  (July  31,  1961)  60 

William  Wostenberg,  A-Z88Zl(Dec.  1Z,  1961)  69 

Sanford  Zimmerman,  A-Z8660  (Mar.  14,  1961) 68 


TABLE  OF  OPINIONS  REPORTED 


XXIV 


Agreement  with  State  of  California  for  Construction 
of  San  Luis  Unit,  Central  Valley  Project,  M-36635 
(Dec.  26 , 1961)  

Application  of  Outer  Continental  Shelf  Lands  Act  to 
Designated  Area  off  the  Coast  of  California, 

M- 366  1 5 (May  5,  1961)  - 

Applicability  of  the  Special  Mining  Act  of  April  28, 

1948  (62  Stat.  162)  to  Former  Controverted  Oregon 
and  California  Grant  Lands  Now  Administered  by 
the  Secretary  of  Agriculture  Under  the  Act  of 
June  24,  1954  (68  Stat.  270),  M-36623  (Aug.  14, 

1961)  

Authority  to  Act  Favorably  on  Public  Sale  Application 
Oregon  06  326,  Relating  to  Lands  Patented  Under  the 
Mining  Laws  With  Reservation  of  Surface  Rights, 

M - 366  1 7 (June  2,  1961)  

Authority  of  the  Department  of  the  Interior  to  Dispose 
of  Geothermal  Steam  Contained  in  the  Public  Lands, 
M- 36625  (Aug.  28,  1961)  

Authority  of  the  Secretary  of  the  Interior  to  Approve 

the  Advancement  of  Tribal  Judgment  Funds  for  Tribal 
Purposes,  M-36628  (Sept.  21,  1961)  

Columbia  Basin  Repayment  Problems  - Columbia 
Basin  Project,  Washington,  M-36620 
(July  11,  1961) 

Computation  of  Time  in  Federal  Oil  and  Gas  Leasing, 

M - 36633  (Dec.  8,  1961)  


Determination  of  What  Constitutes  A ''Common  Variety" 
of  Limestone  Used  in  the  Manufacture  of  Portland 
Cement,  M - 36 6 1 9 (May  12,  1961)  


Page(s) 

6,  8,  78, 
79,  80,  84 

56 

43,  56 
58 

35,  82,  83 
34 

5,  6,  7 

44,  47,  48, 
50,  55 


36 


XXV 


Page(s) 

Determination  of  What  Constitutes  A "Common  Variety" 
of  Limestone  Used  in  the  Manufacture  of  Portland 
Cement,  M-36619  (Supp.  ) (Oct.  5,  1961)  37 

Effect  of  Artificial  Fill  On  The  Title  To  Alaska 

Tidelands,  M-36600  (Jan.  19,  1961)  3,  78-79 

80,  81 

Extension  of  Term  Mineral  Interests  by  Reason  of  Unit 

Production,  M - 366 32  (Nov.  3,  1961)  35,  55 

Interpretation  of  Section  4 - Public  Law  167  (Act  of 

July  23,  1955),  M-366lO(Feb.  23,  1961)  42,  43 

Lands  Eligible  to  be  Placed  Under  Recordable  Con- 
tracts, M - 366 1 3 (July  18,  1961) 5,  7 

Leases  Automatically  Terminated  By  Operation  of  Law 
Under  Section  31  of  the  Mineral  Leasing  Act  (30  U.  S.  C. 
sec.  188),  M-36631  (Oct.  11,  1961)  53,  55 

Meaning  of  "Minimum  Royalty"  as  used  in  Mineral 

Leasing  Act,  M-36618  (June  23,  1961)  35-36 

Mineral  Permits  and  Leases  for  Lands  in  School 

Sections  Granted  by  Section  6(k)  of  the  Statehood  Act 

to  the  State  of  Alaska,  M-36612  (Mar.  16,  1961) 3 

Proposed  Repayment  Contracts  - Kings  and  Kern 

River  Projects,  M-36634  (Dec.  26,  1961)  1,  5,  6, 

7,  8,  29, 

61,  75,  79 

Proposed  Contract  with  the  Coachella  Valley  County 
Water  District  for  Rehabilitation  and  Betterment 
Work,  Coachella  Division,  All-American  Canal 

System,  M-36621  (Sept.  13,  1961)  7 

Regulation  of  National  Recreation  Areas  36  CFR,  Part 

2,  M-366 14  (Aug.  24,  1961)  5,  9J  44, 

75,  84 

Rental  Rate  on  Lands  Within  the  Known  Geologic 

Structure  of  a Producing  Oil  or  Gas  Field  Which  are 

Committed  to  a Nonproductive  Unit  Plan,  M- 36627 

(Oct.  9,  1961)  44,  47,  52, 

53,  55 


' 


XXVI 


Service  by  Publication,  M-36616  (May  12,  1961) 

Status  of  Mineral  Interest  Reserved  in  an  Approved 

Conveyance  of  Indian  Lands  Allotted  Under  the  Gen- 
eral Allotment  Act,  M-36630  (Oct.  27,  1961)  

The  Meaning  of  the  Word  "Producible"  as  used  in 
Section  2276  of  the  Revised  Statutes  (43  U.S.  C.  , 
sec.  852),  M - 366 26  (Sept.  8,  1961)  


Page(s) 
37,  73 

32,  33-34 

78 


ACCOUNTS 


1 


REFUNDS 

Where  the  public  sale  of  an  isolated  tract 
is  consumated  and  title  divested  from  the  gov- 
ernment by  issuance  of  a patent,  the  presence 
of  trespassers  or  encroachers  on  the  land, 
either  preceeding  or  during  the  sale,  affords 
no  legal  basis  for  the  government  to  refund  the 
purchase  price  for  the  land  or  to  put  the  pur- 
chaser in  possession  of  the  land. 

Maxi.  Herschberg,  A-28527  (Jan.  4,  1961) 
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A practice  of  the  Department  indulged  in 
without  any  real  examination  as  to  its  validity 
is  not  shielded  from  reconsideration  and  re- 
versal if  found  to  be  unsupportable. 

Proposed  Repayment  Contracts  - Kings  and 
Kern  River  Projects,  M-36634  (Pec.  26.  1961) 

68  I.  D. 


ADDITIONAL  HOMESTEADS 

Land  which  has  been  classified  as  suitable 
for  recreational  purposes  under  the  Small 
Tract  Act,  as  amended,  is  segregated  from 
appropriation  and  therefore  unavailable  for  ad- 
ditional homestead  application. 

Francis  E.  Mullen,  A-28612  (July  14,  1961) 
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The  rule  of  administrative  interpretation, 
affording  to  such  interpretation  the  highest  re- 
spect, is  properly  invoked  only  if  the  inter- 
pretation relied  upon  actually  embraced  the 
precise  issue  under  consideration. 

An  ambiguous  regulation  cannot  be  relied 
upon  as  an  administrative  interpretation. 

The  reliance  upon  administrative  con- 
struction in  the  interpretation  of  a statute  is  to 
be  restricted  to  cases  where  the  construction 
is  really  one  of  doubt  and  where  those  to  be 
affected  have  relied  on  the  practical  construc- 
tion. 

Administrative  practice,  no  matter  of  how 
long  standing,  is  not  controlling  when  it  is 
clearly  erroneous. 

The  practice  of  an  executive  department 
will  not  be  permitted  to  defeat  the  obvious  pur- 
pose of  a statute. 
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ADMINISTRATIVE  PROCEDURE  ACT 
HEARINGS 

The  provisions  of  section  5 of  the  Ad- 
ministrative Procedure  Act  relating  to  hearings 
do  not  apply  to  offers  to  lease  public  land  for 
oil  and  gas  because  a hearing  is  not  required  by 
the  pertinent  statute,  the  Mineral  Leasing  Act, 
nor  by  the  due  process  provision  of  the  Con- 
stitution. 

Richard  K.  Todd  et  al.  , A-28090,  A-28311, 
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RULE  MAKING 

The  provisions  of  section  4 of  the  Ad- 
ministrative Procedure  Act  relating  to  rule 
making  do  not  apply  to  regulations  issued  by 
the  Secretary  governing  the  issuance  of  oil  and 
gas  leases  on  the  Kenai  National  Moose  Range, 
because  the  regulation  involves  the  use  of  pub- 
lic property  and  matters  affecting  public  prop- 
erty are  expressly  excepted  from  the  provi- 
sions governing  rule  making  in  section  4 of  the 
Administrative  Procedure  Act. 
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A charge  of  failure  to  establish  residence 
on  a homestead  entry  is  not  sustained  by 
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ALASKA  - -Continued 

HOMESTEADS  - -Continued 

evidence  that  the  residence  maintained  was  not 
of  the  character  contemplated  by  the  require- 
ments for  final  proof. 

The  requirement  of  the  homestead  law 
that  an  entrywoman  must  establish  residence  on 
the  entry  within  six  months  of  the  allowance 
thereof  is  met  where  it  is  shown  that  the  entry- 
woman,  although  remaining  employed  away  from 
the  land  and  maintaining  temporary  quarters 
near  her  employment,  spent  many  nights  on  the 
land  during  the  six-month  period  working  on  her 
cabin  and  showed  the  necessary  intent  to  make 
the  entry  her  home. 

Glenn  M.  Clarke  v.  Bertha  Mae  Tabbytite, 

A- 2853 1 (Feb.  2,  1961)  ' 


An  application  for  a second  homestead 
entry  in  Alaska  is  properly  rejected  when  the 
applicant  relinquished  the  original  entry  only 
after  a successful  contest  of  another  home- 
stead entry  which  resulted  in  acquisition  of  a 
preference  right  of  entry  on  that  land  and  the 
record  indicates  that  she  relinquished  her 
first  entry  just  to  secure  better  land. 

Velma  Lorene  Shelley,  A-28572  (Mar.  10, 

1961) 


A notice  of  location  of  a homestead  settle- 
ment is  properly  rejected  where  at  the  time  it 
is  made  the  land  involved  is  withdrawn  from 
settlement. 

Robert  L.  Miller,  A-28596  (Mar.  14,  1961) 

68  I.  D.  81 


Where  the  Department  has  held  that  part  of 
the  land,  in  Alaska,  included  in  a notice  of 
settlement  location  or  occupancy  is  in  a prior 
approved  Indian  allotment  to  an  allottee,  now 
deceased,  and  where  the  settler  has  built  im- 
provements on  the  land  in  conflict  which  he  con- 
tinues to  occupy,  the  initiation  and  prosecution 
of  the  steps  necessary  to  convey  the  land  to  the 
settler  or  remove  him  from  it  are  to  be  under- 
taken by  the  Bureau  of  Indian  Affairs  which  has 
the  responsibility  for  determining  heirs  and 
supervising  conveyances  of  allotted  land,  not  by 
the  Bureau  of  Land  Management,  and  instruc- 
tions issued  by  a land  office  of  the  Bureau  of 
Land  Management  setting  a 90-day  period 
within  which  the  settler  must  reach  an  agreement 
with  the  heirs  of  the  allottee  or  be  removed  from 
the  land  are  set  aside. 

Edward  W.  Harrington,  A-28585  (Mar.  24, 

1961)  68  I.  D.  78 


ALASKA  - -Continued 

HOMES  T EADS  - - Continued 

An  allegation  in  a private  contest  that  a 
settler  on  unsurveyed  land  "has  not  posted  his 
entry  adequately  for  the  public  to  be  aware  of 
it"  and  "has  not  blazed  a trail  or  corner  mark- 
ers to  said  property"  is  a sufficient  allegation 
that  the  settler  has  failed  to  mark  the  claim  by 
permanent  monuments  at  each  corner  as  re- 
quired by  the  statute  authorizing  settlement  on 
unsurveyed  land  in  Alaska. 

August  F.  Scheele  v.  Johnny  H.  Dockery, 
A-28541  (Mar.  30,  1961)  68  I.  D.  100 


A noncompetitive  oil  and  gas  lease  appli- 
cation is  properly  rejected  when  the  lands 
applied  for  are  embraced  in  a subsequent 
homestead  entry  and  were  classified  as  not 
prospectively  valuable  for  oil  and  gas  prior  to 
the  filing  of  satisfactory  final  proof,  and  no 
showing  is  made  that  the  lands  involved  were 
known  to  be  mineral  in  character  prior  to  the 
filing  of  final  proof. 

M.  B.  Kirkpatrick  et  al.  , A-28461  (June  20, 
1961) 


INDIAN  AND  NATIVE  AFFAIRS 

Where  the  Department  has  held  that  part  of 
the  land,  in  Alaska,  included  in  a notice  of 
settlement  location  or  occupancy  is  in  a prior 
approved  Indian  allotment  to  an  allottee,  now 
deceased,  and  where  the  settler  has  built  im- 
provements on  the  land  in  conflict  which  he  con- 
tinues to  occupy,  the  initiation  and  prosecution 
of  the  steps  necessary  to  convey  the  land  to  the 
settler  or  remove  him  from  it  are  to  be  under- 
taken by  the  Bureau  of  Indian  Affairs  which  has 
the  responsibility  for  determining  heirs  and 
supervising  conveyances  of  allotted  land,  not  by 
the  Bureau  of  Land  Management,  and  instruc- 
tions issued  by  a land  office  of  the  Bureau  of 
Land  Management  setting  a 90-day  period 
within  which  the  settler  must  reach  an  agree- 
ment with  the  heirs  of  the  allottee  or  be  re- 
moved from  the  land  are  set  aside. 

Edward  W.  Harrington,  A-28585  (Mar.  24, 

7%T)  68  I.  D.  78 
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ALASKA  - - Continued 

OIL  AND  GAS  LEASES 

A noncompetitive  oil  and  gas  lease  appli- 
cation is  properly  rejected  when  the  lands 
applied  for  are  embraced  in  a subsequent 
homestead  entry  and  were  classified  as  not 
prospectively  valuable  for  oil  and  gas  prior  to 
the  filing  of  satisfactory  final  proof,  and  no 
showing  is  made  that  the  lands  involved  were 
known  to  be  mineral  in  character  prior  to  the 
filing  of  final  proof. 

M.  B . Kirkpatrick  et  al.  , A - 2846  1 (June  20, 

196 1 ) 


The  agreement  signed  by  the  Secretary  on 
July  24,  1958,  closing  part  of  the  Kenai 
National  Moose  Range  to  oil  and  gas  leasing  was 
not  issued  pursuant  to  the  Secretary’s  authority 
to  withdraw  public  lands  but  in  the  exercise  of 
his  discretionary  authority  to  issue  oil  and  gas 
leases. 

Richard  K.  Todd  et  al.  , A-28090,  A-28311, 
A-28374  (Oct.  30,  1961)  68  I.  D.  291 


SCHOOL  LANDS 

Effective  January  3,  1959,  the  State  of 
Alaska  succeeded  to  all  rights  of  the  United 
States  under  mineral  permits  and  leases  then 
outstanding  and  covering  school  sections  which 
were  reserved  for  the  Territory  by  section  1 of 
the  Act  of  March  4,  1915  (38  Stat.  1214;  48 
U.S.  C.  353),  and  granted  the  State  by  section 
6 (k)  of  the  Statehood  Act.  The  State  is  entitled 
to  all  receipts  from  such  permits  and  leases 
accruing  on  or  after  January  3,  1959. 

Mineral  Permits  and  Leases  for  Lands  in 

S chool  Sections  Granted  by  Section  6(k)  of  the 
Statehood  Act  to  the  State  of  Alaska,  M- 366  12 
(Mar.  16,  1961) 


STATEHOOD  ACT 

Since  section  6(k)  of  the  Statehood  Act 
granted  to  Alaska  on  January  3,  1959,  school 
sections  then  reserved  for  the  Territory  by 
section  1 of  the  act  of  March  4,  1915  (38  Stat. 
1214;  48  U.S.C.  353),  and  section  6(i)  of  the 
Statehood  Act  granted  to  Alaska  the  minerals  in 
those  sections,  the  State  has  succeeded  in  the 
rights  of  the  United  States  as  permitter  or 
lessor  under  mineral  permits  or  leases  on 
those  sections  outstanding  on  January  3,  1959. 


ALASKA  - - Continued 

STATEHOOD  ACT--Continued 

The  State  is  entitled  to  all  receipts  from  such 
permits  and  leases  accruing  on  and  after  Janu- 
ary 3,  1959. 

Mineral  Permits  and  Leases  for  Lands  in 
School  Sections  Granted  by  Section  6(k)  of  the 
Statehood  Act  to  the  State  of  Alaska,  M-36612 
(Mar.  16,  1961) 


TIDELANDS 

Absent  congressional  legislation  to  the 
contrary  title  to  Alaska  tidelands,  including 
artificially  filled  tidelands,  passed  under  the 
common  law  to  the  State  of  Alaska  upon  its  ad- 
mission to  the  Union.  The  Submerged  Lands 
Act  (Act  of  May  22,  1953;  67Stat.  29;  43  U.  S.  C.  , 
1301  et  seq.  ) and  the  Alaska  Tidelands  Act  (Act 
of  September  7,  1957;  71  Stat.  6 23;  48  U.  S.  C.  , 
455),  confirm  this  common  law  principle  and, 
in  addition,  grant  other  submerged  lands  to 
Alaska.  The  only  exceptions  to  such  grants  and 
confirmations  are  those  specified  in  the  acts. 

As  to  such  excepted  lands,  title  remains  vested 
in  the  United  States;  as  to  all  other  tidelands, 
whether  filled  or  unfilled,  title  thereto  is  vested 
in  the  State  of  Alaska  upon  admission  into  the 
Union. 

Effect  of  Artificial  Fill  On  The  Title  To  Alaska 
Tidelands,  M-36600  (Jan.  19,  1961) 


TRADE  AND  MANUFACTURING  SITES 

Rights  to  public  land  in  Alaska  as  a trade 
and  manufacturing  site  are  gained  only  by  the 
occupancy  and  possession  of  the  land  in  good 
faith  for  the  purposes  of  trade,  manufacture, 
or  other  productive  use. 

The  provisions  in  the  act  of  April  29,  1950, 
for  the  filing  of  a notice  of  location  for  a trade 
and  manufacturing  site  are  only  intended  to  pro- 
vide information  needed  for  the  administration 
of  the  public  lands  and  do  not  constitute  an 
alternate  method  of  acquiring  rights  to  public 
land. 

Loran  John  Whittington,  Chester  H.  Cone, 
A-28823  (Aug.  18,  1961) 
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APPLICATIONS  AND  ENTRIES 
GENERALLY 

A comma  used  in  a description  of  a legal 
subdivision  such  as  the  "W|,  SE51'  has  never 
been  accepted  by  the  Department  as  meaning 
"of"  but  only  as  meaning  "and"  so  that  the  de- 
scription given  would  mean  the  W^and  the  SE^, 
not  the  Wf  of  the  SE  -j. 

A land  office  employee  has  no  authority  or 
duty  to  alter  an  erroneous  description  of  land 
in  a homestead  application. 

Daniel  H.  Cruz,  A-Z8524  (Feb.  28,  1961) 


APPLICATIONS  AND  ENTRIES- -Continued 
PRIORITY  - -Continued 

second  filer  claims  that  he  was  first  in  line  of 
persons  waiting  to  file  over  the  counter. 

Signal  Oil  and  Gas  Company  Duncan  Miler, 
A-28626  (July  31,  1961)  “ 


A mining  claimant  who  files  a verified 
statement  under  section  5 of  the  act  of  July  23, 
1955,  is  responsible  for  the  accuracy  of  the 
description  of  the  mining  claims  listed  in  the 
statement,  and  he  cannot  expect  the  land  office 
to  correct  any  error  in  the  description. 

Grace  M,  Sparkes,  A-28606  (Mar.  28,  1961) 

68  I.  D.  90 


The  filing  of  an  application  for  a single  ex- 
tension of  a noncompetitive  lease  under  section 
17  of  the  Mineral  Leasing  Act,  as  amended, 
segregates  only  the  lands  leased  during  the 
initial  5-year  lease  term  which  are  included  in 
the  extension  application,  and  the  remaining 
leased  lands  not  included  in  the  application  be- 
come available  for  new  offers  upon  the  expira- 
tion of  the  5-year  term  of  the  lease. 

Duncan  Miller,  A-28588  (June  20,  1961) 

68  I.  D.  158 


The  Secretary  of  the  Interior  (or  his  dele- 
gate) has  authority  to  suspend  desert  land  or 
other  entries  when  he  considers  the  circum- 
stances to  warrant  such  action. 

Randolph  Ritchey  v.  Clifton  O.  Myll  and 

Mary  E.  Kindy,  A-28649  (Sept.  27,  1961) 

68  I.  D.  269 


PRIORITY 

An  oil  and  gas  lease  offer  previously 
placed  in  a receptacle  for  the  reception  of  doc- 
uments to  be  stamped  as  received  at  the  opening 
of  the  land  office  for  public  business  at  10:00 
a.  m.  is  entitled  to  priority  over  an  offer  filed 
over  the  counter  at  10:02  a.  m.  even  though  the 


BUREAU  OF  INDIAN  AFFAIRS 

Where  the  Department  has  held  that  part  of 
the  land,  in  Alaska,  included  in  a notice  of 
settlement  location  or  occupancy  is  in  a prior 
approved  Indian  allotment  to  an  allottee,  now 
deceased,  and  where  the  settler  has  built  im- 
provements on  the  land  in  conflict  which  he  con- 
tinues to  occupy,  the  initiation  and  prosecution 
of  the  steps  necessary  to  convey  the  land  to  the 
settler  or  remove  him  from  it  are  to  be  under- 
taken by  the  Bureau  of  Indian  Affairs  which  has 
the  responsibility  for  determining  heirs  and 
supervising  conveyances  of  allotted  land,  not  by 
the  Bureau  of  Land  Management,  and  instruc- 
tions issued  by  a land  office  of  the  Bureau  of 
Land  Management  setting  a 90-day  period 
within  which  the  settler  must  reach  an  agree- 
ment with  the  heirs  of  the  allottee  or  be  re- 
moved from  the  land  are  set  aside. 

Edward  W.  Harrington,  A-28585  (Mar.  24, 

1961)  68  1.  D.  78 


BUREAU  QF  LAND  MANAGEMENT 

Where  the  Department  has  held  that  part  of 
the  land,  in  Alaska,  included  in  a notice  of 
settlement  location  or  occupancy  is  in  a prior 
approved  Indian  allotment  to  an  allottee,  now 
deceased,  and  where  the  settler  has  built  im- 
provements on  the  land  in  conflict  which  he  con- 
tinues to  occupy,  the  initiation  and  prosecution 
of  the  steps  necessary  to  convey  the  land  to  the 
settler  or  remove  him  from  it  are  to  be  under- 
taken by  the  Bureau  of  Indian  Affairs  which  has 
the  responsibility  for  determining  heirs  and 
supervising  conveyances  of  allotted  land,  not  by 
the  Bureau  of  Land  Management,  and  instruc- 
tions issued  by  a land  office  of  the  Bureau  of 
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BUREAU  OF  LAND  MANAGEMENT  - -Continued 

Land  Management  setting  a 90-day  period 
within  which  the  settler  must  reach  an  agree- 
ment with  the  heirs  of  the  allottee  or  be  re- 
moved from  the  land  are  set  aside. 

Edward  W.  Harrington,  A-28585  (Mar.  24, 
1961)  68  I.  D.  78 


BUREAU  OF  RECLAMATION 
GENERALLY 

The  Shadow  Mountain  National  Recreation 
Area  is  located  primarily  on  acquired  lands, 

Its  administration  has  been  assigned  to  the 
National  Park  Service  pursuant  to  a coopera- 
tive agreement  with  the  Bureau  of  Reclamation. 

It  is  a reservation  within  the  meaning  of  the  Act 
of  August  25,  1916,  as  amended.  By  the  act 
of  August  7,  1946  (60  Stat.  885,  16  U.S.  C.  , 
sec.  1 7 j - 2(b))  such  reservations  were  placed 
under  the  jurisdiction  of  the  National  Park 
Service,  thereby  vesting  the  Secretary  of  the 
Interior  with  authority  to  promulgate  reason- 
able rules  and  regulations  for  the  protection  and 
use  of  the  areas,  including  the  imposition  of 
criminal  sanctions. 

Regulation  of  National  Recreation  Area^  36  CFR, 
Part  2,  M-36614  (Aug.  24,  1961)  68  I.  D. 273 


ALLOCATION  OF  COSTS 

A principal  purpose  of  the  Reclamation 
Project  Act  of  1939  was  to  place  water  user 
repayment  on  a basis  of  payment  ability  rather 
than  to  burden  them  with  all  costs. 

When  the  finding  of  feasibility  is  made  by 
the  Secretary,  pursuant  to  Section  9a  of  the 
Reclamation  Project  Act  of  1939,  including  es- 
timates of  costs,  allocation  of  such  estimates, 
and  findings  as  to  probable  return  of  the  reim- 
bursable and  returnable  portions  of  the  esti- 
mates, and  has  been  transmitted  to  Congress, 
the  requirement  of  that  subsection  of  the  Act 
has  been  fulfilled. 

Columbia  Basin  Repayment  Problems  - 

Columbia  Basin  Project,  Washington,  M-36620 
(July  11,  1961)  68  I.  D.  305 


ANTI -SPECULATION 

Congress,  in  establishing  a limitation  on 
the  size  of  entries  on  public  lands  under  Section 
3 of  the  Reclamation  Act  of  1902  (32  Stat.  388), 
and  on  the  maximum  acreage  for  which  a 
water-right  could  be  acquired  under  Section  5 
of  that  Act,  had  as  its  purpose  to  provide 
homes  on  the  arid  lands  of  the  West,  the  pre- 
vention of  land  monopoly,  and  the  avoidance  of 
speculation. 

Under  Section  3 of  the  Act  of  August  9, 

1912  (37  Stat.  26  5,  266;43U.S.C.  544)  the 
Secretary  may,  in  his  discretion,  deliver 
water  to  excess  lands  after  payout.  Such  dis- 
cretion, obviously,  is  to  be  exercised  in  a 
manner  consistent  with  the  goal  of  family- 
sized farms  and  the  avoidance  of  monopoly  and 
speculation  in  private  holdings. 

The  preconstruction  requirement  of  Section 
12  of  the  Reclamation  Extension  Act  of  1914 
(38  Stat.  686,  689;  43  U.S.C.  418)  that  owners 
of  private  lands  agree  to  dispose  of  all  lands 
in  excess  of  the  area  deemed  sufficient  for  the 
support  of  a family  was  designed  specifically 
to  cope  with  the  special  problem  of  initially 
breaking  up  excess  holdings  and  of  preventing 
owners  of  excess  lands  from  profiting  by  the 
existence  of  the  project  at  the  expense  of  pur- 
chasers. 

The  requirement  of  Section  46  of  the  Act  of 
May  25,  1926  (44  Stat.  636,  649;  43  U.S.C.  423 
(e))  that  the  holder  of  excess  land  execute  a re- 
cordable contract  binding  him  to  the  disposition 
of  excess  lands,  as  a condition  to  receiving 
project  water  for  such  lands,  was  deliberatfely 
enacted  by  the  Congress  in  further  pursuance  of 
its  policy  designed  to  secure  the  breakup  of 
pre-existing  excess  holdings  benefiting  from 
the  expenditure  of  Federal  funds  and  to  prevent 
such  excess  landowners  from  reaping  an  un- 
earned profit  at  the  expense  of  purchasers. 

Propos’ed  Repayment  Contracts  - Kings  and 
Kern  River  Projects,  M-36634  (Dec.  26,  1961) 

68  I.  D. 


EXCESS  LANDS 

Section  46  of  the  Act  of  May  25,  1926  (46 
Stat.  636,  649,  43  U.S.C.  423e)  does  not 
authorize  execution  of  a recordable  contract 
covering  excess  lands  acquired  after  execution 
of  a water  service  or  repayment  contract  be- 
tween the  United  States  and  the  contracting  or- 
ganization. M- 34999  distinguished. 

Lands  Eligible  to  be  Placed  Under  Recordable 
Contracts,  M-36613  (July  18,  1961)  68  I. D. 
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EXCESS  LANDS --Continued 

The  requirements  of  Section  46  of  the  Act 
of  May  2 5,  1926  (44  Stat.  636,  649;  43  U.S.C. 
423(e))  requiring  recordable  contract  to  sell 
excess  lands  at  predetermined  prices  is  not 
affected  by  the  payment  of  construction  charge. 

Congress,  in  establishing  a limitation  on 
the  size  of  entries  on  public  lands  under  Section 
3 of  the  Reclamation  Act  of  1902  (32  Stat.  388), 
and  on  the  maximum  acreage  for  which  a 
water -right  could  be  acquired  under  Section  5 
of  that  Act,  had  as  its  purpose  to  provide 
homes  on  the  arid  lands  of  the  West,  the  pre- 
vention of  land  monopoly,  and  the  avoidance  of 
speculation. 

Congress  had  no  intent  in  the  enactment  of 
the  Act  of  August  9,  1912  (37  Stat.  265;  43 
U.S.  C.  541)  to  modify  the  anti- speculation  and 
anti-monopoly  purpose  underlying  the  excess 
land  provisions  of  the  1902  Act. 

Under  Section  3 of  the  Act  of  August  9, 

1912  (37  Stat.  265,  266;  43  U.S.C.  544)  the 
Secretary  may,  in  his  discretion,  deliver 
water  to  excess  lands  after  payout.  Such  dis- 
cretion, obviously,  is  to  be  exercised  in  a 
manner  consistent  with  the  goal  of  family- 
sized farms  and  the  avoidance  of  monopoly  and 
speculation  in  private  holdings. 

The  preconstruction  requirement  of  Section 
12  of  the  Reclamation  Extension  A.ct  of  1914 
(38  Stat,  686,  689;  43  U.S.C.  418)  that  owners 
of  private  lands  agree  to  dispose  of  all  lands 
in  excess  of  the  area  deemed  sufficient  for  the 
support  of  a family,  was  designed  specifically 
to  cope  with  the  special  problem  of  initially 
breaking  up  excess  holdings  and  of  preventing 
owners  of  excess  lands  from  profiting  by  the 
existence  of  the  project  at  the  expense  of  pur- 
chasers. 

The  requirement  of  Section  46  of  the  Act 
of  May  25,  1926  (44  Stat.  636,  649;  43  U.S.  C. 
423(e))  that  the  holder  of  excess  land  execute 
a recordable  contract  binding  him  to  the  dis- 
position of  excess  lands,  as  a condition  to  re- 
ceiving project  water  for  such  lands,  was  de- 
liberately enacted  by  the  Congress  in  further 
pursuance  of  its  policy  designed  to  secure  the 
breakup  of  pre-existing  excess  holdings  bene- 
fiting from  the  expenditure  of  Federal  funds 
and  to  prevent  such  excess  landowners  from 
reaping  an  unearned  profit  at  the  expense  of 
purchasers. 

Section  46  of  the  Act  of  May  25,  1926  (44 
Stat.  636,  649;  43  U.S.C.  423(e))  requiring  that 
the  holder  of  excess  land  execute  a recordable 
contract  as  a condition  to  the  receipt  of  project 
water  is  an  extension  of  the  policy  embodied  in 
Section  12  of  the  Reclamation  Extension  Act  of 
1914. 

Proposed  Repayment  Contracts  - Kings  and 
Kern  River  Projects,  M-36634  (Dec.  26,  1961) 

68  I.  D. 


BUREAU  OF  RECLAMATION- -Continued 
EXCESS  LANDS --Continued 

When  payout  of  construction  charges  occurs, 
then  the  release  of  excess  lands  acquired  sub- 
sequent to  initial  water  service  from  restric- 
tions upon  water  service  is  not  automatic  but 
is  within  Secretarial  discretion.  The  exercise 
of  such  discretion  must  be  compatible  with  the 
underlying  objectives  of  the  Reclamation  law. 

The  Chief  Counsel  Memorandum  Opinion  of 
July  1,  1914,  approved  by  the  Department  of 
the  Interior  July  22,  1914  (43  L.  D.  339)  is  ex- 
plained. 

Proposed  Repayment  Contracts  - Kings  and 
Kern  River  Projects,  M-36634  (Dec.  26,  1961) 

68  I.  D. 


Congress,  in  enacting  the  San  Luis  legis- 
lation, did  not  intend  to  apply  Section  2 of  the 
Warren  Act  to  the  State  service  area  because 
the  National  Reclamation  policy,  which  Con- 
gress implemented  in  the  San  Luis  Act,  is  that 
the  acreage  limitation  follows  Federal  invest- 
ment. 

Agreement  with  State  of  California  for  Con- 
struction of  San  Luis  Unit,  Central  Valley 
Project,  M-36635  (Dec.  26,  1961)  68  I.  D. 


FINDINGS  OF  FEASIBILITY 

With  enactment  of  the  Reclamation  Project 
Act  of  1939  (53  Stat.  1187)  the  concept  of  an 
equitable  distribution  of  costs  and  benefits  re- 
placed the  previous  concept  of  assumption  of 
total  costs  by  the  water  users  with  credits  from 
certain  project  revenues  including  new  power 
revenues. 

When  the  finding  of  feasibility  is  made  by 
the  Secretary,  pursuant  to  Section  9a  of  the 
Reclamation  Project  Act  of  1939,  including 
estimates  of  costs,  allocation  of  such  esti- 
mates, and  findings  as  to  probable  return  of 
the  reimbursable  and  returnable  portions  of  the 
estimates,  and  has  been  transmitted  to  Con- 
gress, the  requirement  of  that  subsection  of 
the  Act  has  been  fulfilled. 

A finding  of  feasibility  prepared  pursuant 
to  Section  9a  of  the  Reclamation  Project  Act  of 
1939  does  not  itself  commit  the  United  States 
to  complete  the  project  regardless  of  cost  and 
to  apply  power  revenues  to  repay  all  costs 
above  the  estimates  made  in  the  finding. 

Columbia  Basin  Repayment  Problems  - 
Columbia  Basin  Project,  Washington,  M-36620 
(July  11,  1961)  68  I.  D.  305 
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BUREAU  OF  RECLAMATION- -Continued 
RECORDABLE  CONTRACTS 

Section  46  of  the  Act  of  May  25,  1926  (46 
Stat.  636,  649,  43  U.S.  C.  423e)  does  not 
authorize  execution  of  a recordable  contract 
covering  excess  lands  acquired  after  execution 
of  a water  service  or  repayment  contract  be- 
tween the  United  States  and  the  contracting  or- 
ganization. M-34999  distinguished. 

Lands  Eligible  to  be  Placed  Under  Recordable 
Contracts,  M-36613  (July  18,  1961)  68  I.  D. 


The  requirements  of  Section  46  of  the  Act 
of  May  25,  1926  (44  Stat.  636,  649;  43  U.S.  C. 
423(e))  requiring  recordable  contract  to  sell 
excess  lands  at  predetermined  prices  is  not 
affected  by  the  payment  of  construction  charge. 

The  requirement  of  Section  46  of  the  Act  of 
May  25,  1926  (44  Stat.  636,  649;  43  U.S.  C.  423 
(e))  that  the  holder  of  excess  land  execute  a re- 
cordable contract  binding  him  to  the  disposition 
of  excess  lands,  as  a condition  to  receiving 
project  water  for  such  lands,  was  deliberately 
enacted  by  the  Congress  in  further  pursuance  of 
its  policy  designed  to  secure  the  breakup  of 
pre-existing  excess  holdings  benefiting  from 
the  expenditure  of  Federal  funds  and  to  prevent 
such  excess  landowners  from  reaping  an  un- 
earned profit  at  the  expense  of  purchasers. 

Section  46  of  the  Act  of  May  25,  1926  (44 
Stat.  636,  649;  43  U.S.C.  423(e))  requiring 
that  the  holder  of  excess  land  execute  a re- 
cordable contract  as  a condition  to  the  receipt 
of  project  water  is  an  extension  of  the  policy 
embodied  in  Section  12  of  the  Reclamation  Ex- 
tension Act  of  1914. 

Proposed  Repayment  Contracts  - Kings  and 
Kern  River  Projects,  M-36634  (Dec.  26,  1961) 

68  I.  D. 


REHABILITATION  AND  BETTERMENT 

Work  undertaken  pursuant  to  the  Rehabili- 
tation and  Betterment  Act  of  October  7,  1949 
(63  Stat.  724)  is  to  provide  a means  ^hereby 
such  work  in  the  nature  of  deferred  mainte- 
nance can  be  financed  over  an  extended  period 
and  not  as  an  annual  operation  and  maintenance 
charge.  The  work  is  usually  of  a type  that  does 
not  provide  substantial  additional  water  or  pro- 
vide for  irrigation  of  substantial  areas  of  new 
lands. 

Proposed  Contract  With  The  Coachella  Valley 
County  Water  District  for  Rehabilitation  and 
Betterment  Work,  Coachella  Division,  All- 
American  Canal  System,  M-36621  (Sept.  13, 

681. D. 263 


BUREAU  OF  RECLAMATION- -Continued 

REHABILITATION  AND  BETTERMENT 
- -Continued 

A regulating  reservoir  constructed  for  the 
purpose  of  improving  operations  of  the  irriga- 
tion system  is  a facility  associated  with  opera- 
tion and  maintenance,  and  would  not  be  con- 
sidered in  the  nature  of  supplemental  construc- 
tion. 

The  fact  that  such  regulating  reservoir 
could  have  been  included  in  the  works  original- 
ly constructed  does  not  rule  it  out  as  proper 
work  undertaken  as  deferred  maintenance  pur- 
suant to  the  Rehabilitation  and  Betterment  Act. 

Proposed  Contract  With  The  Coachella  Valley 
County  Water  District  for  Rehabilitation  and 
Betterment  Work,  Coachella  Division,  All- 
American  Canal  System,  M-36621  (Sept.  13, 

1 9^1)  68  I. D.  263 


REPAYMENT  AND  WATER  SERVICE  CONTRACTS 

The  requirements  of  repayment  and  return 
are  not  a function  of  Section  9a  of  the  Re- 
clamation Project  Act  of  1939  but  are  dealt  with 
in  Sections  9c,  9d,  and  9e.  The  latter  subsec- 
tions deal  not  with  estimates,  as  does  Section 
9a,  but  with  actual  costs.  The  amount  to  be 
repayed  by  water  users  under  Section  9d  is  not 
limited  to  that  part  of  the  estimated  cost 
allocated  to  irrigation  in  the  finding  of  feasi- 
bility prepared  under  Section  9a. 

The  1945  repayment  contracts  with  the 
three  Columbia  Basin  Project  districts  estab- 
lished the  legal  obligations  of  the  District  and 
the  United  States  as  required  by  Section  9d  of 
the  1939  Act. 

Where  a repayment  contract  is  entered  in- 
to with  the  water  users,  based  on  estimates  of 
costs  at  that  time,  and  provides  for  a deter- 
mination by  the  Secretary  as  to  continuation  of 
work  when  increased  costs  reach  a ceiling 
fixed  in  the  contract,  the  Secretary  may  re- 
quire an  additional  obligation  assumed  by  the 
water  users  as  a condition  to  continuation  of 
construction  when  that  ceiling  is  reached.  In 
reaching  a decision  the  Secretary  must  con- 
sider the  ability  of  water  users  to  bear  in- 
creased costs  as  well  as  the  ability  of  pur- 
chasers of  power  to  absorb  them. 

Columbia  Basin  Repayment  Problems  - 

Columbia  Basin  Project,  Washington,  M-36620 
(July  11,  1961)  68  I.  D.  305 


1961) 
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BUREAU  OF  RECLAMATION- -Continued 
WARREN  ACT 

Section  2 of  the  Warren  Act,  standing 
alone,  requires  the  application  of  acreage  limi- 
tations where  the  United  States  cooperates  with 
an  entity  in  the  construction  of  irrigation  facil- 
ities even  where  no  Federal  subsidy  is  extended 
to  the  lands  served  by  such  non-Federal  entity. 

Congress,  in  enacting  the  San  Luis  legis- 
lation, did  not  intend  to  apply  Section  2 of  the 
Warren  Act  to  the  State  service  area  because 
the  National  Reclamation  policy,  which  Con- 
gress implemented  in  the  San  Luis  Act,  is  that 
the  acreage  limitation  follows  Federal  invest- 
ment. 

Agreement  With  State  of  California  for  Con- 
struction of  San  Luis  Unit,  Central  Valley 
Project,  M-36635  (Dec.  26,  1961)  68  I.  D. 


WATER  RIGHT  APPLICATIONS 

Congress  had  as  its  purpose,  in  enacting 
the  Act  of  August  9,  1912  (37  Stat.  26  5;  43 
U.  S.  C.  541)  the  goal  of  affording  reclamation 
homestead  entrymen  and  water-right  applicants 
vested  rights  to  land  and  water  so  that  they  could 
raise  money  to  finance  farming  activities. 

Proposed  Repayment  Contracts  - Kings  and 
Kern  River  Projects,  M-36634  (Dec.  26,  1961) 

68  I.  D. 


CLAIMS  AGAINST  THE  UNITED  STATES 
GENERALLY 

The  Department  of  the  Interior  does  not 
have  authority  to  consider,  ascertain,  adjust, 
determine,  settle  and  compromise  any  admiralty 
claims  for  personal  property  losses  suffered  by 
a Government  employee  on  a "public  vessel.  " 

Claim  of  Richard  W.  Hatch,  TA-215  (Apr.  27, 
1961)  68  I.  D.  117 


COLOR  OR  CLAIM  OF  TITLE 
GENERALLY 

A color  of  title  application  cannot  be  ap- 
proved for  land  which  was  reserved  and  set 
apart  as  a public  reservation  of  forest  lands 
before  the  initiation  of  the  claim  described  in 
the  application. 

Paul  L.  Van  Cleve,  Jr.,  The  Van  Cleve 
Company,  A-28442  (Jan.  12,  1961) 


GOOD  FAITH 

A color  of  title  claim  cannot  be  based 
upon  use  and  improvement  with  complete 
knowledge  of  the  absence  of  any  rights  in  the 
land. 

Paul  L.  Van  Cleve,  Jr.,  The  Van  Cleve 
Company,  A-28442  (Jan.  12,  1961) 


CONFIDENTIAL  INFORMATION 
(See  also  Public  Records) 

The  denial  of  a request  by  a contestee  in  a 
mining  contest  to  inspect  and  copy  any  investi- 
gative report,  appurtenant  maps  and  photo- 
graphs relating  to  its  mining  claims  which  may 
be  contained  in  the  files  and  used  by  the  Bu- 
reau of  Land  Management  as  the  basis  for  a de- 
termination to  contest  the  mining  claim  may  be 
a proper  exercise  of  executive  privilege,  but 
where  there  has  been  a lapse  of  ten  years  since 
the  contest  was  first  brought,  the  claim  has 
been  mined  and  sold  several  times,  and  the 
mineral  report  and  related  documents  are  main- 
ly technical  and  factual,  the  contestee  will  be 
allowed  to  examine  the  technical  and  factual 
portions  of  them. 

United  States  v.  Julius  S.  Foster  Minerals 
Engineering  Company  Climax  Uranium  Company, 
A-28252  (Jan.  25,  1961) 
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CONSTITUTIONAL  LAW 

Pursuant  to  Article  IV,  Section  3,  Clause 
2 of  the  Federal  Constitution  the  Congress  may 
legislate  for  the  reasonable  protection  and  use 
of  lands  held  by  the  United  States  in  a proprie- 
tary status,  including  the  imposition  of  criminal 
sanctions.  The  Act  of  August  25,  1916,  as 
amended  (39  Stat.  535;  16  U.  S.  C.  , sec.  3) 
authorizes  the  Secretary  of  the  Interior  to  pro- 
mulgate rules  and  regulations  reasonably  re- 
lated to  the  protection  and  use  of  such  lands 
"under  the  jurisdiction  of  the  National  Park 
Service.  " 

Regulation  of  National  Recreation  Areas,  36  CFR, 
Part  2,  M-36614  (Aug.  24,  1961)  68  I.  D.  273 


CONTRACTS 

GENERALLY 

Interest  cannot  be  recovered  against  the 
United  States  upon  unpaid  accounts  or  claims 
in  the  absence  of  an  express  provision  to  the 
contrary  in  a relevant  statute  or  contract. 

Appeal  of  Refer  Construction  Company, 
IBCA-267  (May  19,  1961)  68  I.  D.  140 


ACTS  OF  GOVERNMENT 

A claim  for  additional  compensation  for 
extra  work,  allegedly  caused  by  the  Govern- 
ment's failure  to  divert  public  vehicular  traffic 
on  a road  being  constructed  by  a contractor,  is 
a claim  for  breach  of  contract,  which  may  not 
be  administratively  determined. 

Appeal  of  Central  Florida  Construction  Company, 
IBCA-246  (Jan.  5,”  1961) 


Equitable  adjustment  for  alleged  extra 
costs  due  to  Government  interference  with  con- 
tractor's use  of  a newly  constructed  contiguous 
road,  as  a haul  road,  in  order  to  prevent 
damage  thereto,  is  not  authorized  by  the  terms 
of  the  contract. 

Appeal  of  Witt  and  Ross,  Inc,  and  Pecos  Valley 
Construction  Company,  IBCA-237  (Mar.  2, 

T%Tj 


CONTRACTS  - - Continued 

ACTS  OF  GO VERNMENT - -Continued 

A claim  based  on  the  failure  of  the  Gov- 
ernment to  close  a road  pursuant  to  the  terms 
of  a contract  for  the  construction  of  structures 
under  or  beside  such  road  is  a claim  for 
breach  of  contract,  but  a claim  based  on  a 
sequence  of  work  ordered  by  the  Government  in 
order  to  mitigate  the  consequences  of  such  fail- 
ure may  amount  to  a claim  for  a change  in  the 
contract  specifications.  No  price  adjustment 
on  account  of  such  a change,  however,  is  al- 
lowable for  (a)  stoppage  by  the  Government  of 
operations  being  performed  by  the  contractor 
that  contravene  oral,  instructions  concerning 
the  sequence  of  work,  where  the  contractor  had 
not  observed  the  procedure  established  by  the 
contract  for  protesting  oral  instructions;  (b) 
operations  performed  on  the  contractor's  own 
initiative,  where  such  operations  were 
occasioned  by  the  failure  to  close  the  road 
rather  than  by  the  sequence  of  work  ordered, 
and  where  their  performance  was  not  compelled 
by  either  of  these  acts  of  the  Government;  or 
(c)  increased  supervision  expense  incident  to  a 
prolongation  of  the  performance  period  that  is 
caused  by  the  Government's  instructions  con- 
cerning the  sequence  of  work. 

Appeal  of  Seal  and  Company,  IBCA-181 

(Mar.  28,  1961)  68  I.  D.  94 


A contractor's  claim  for  additional  com- 
pensation for  placing  concrete  in  tunnel  con- 
struction, which  allegedly  had  to  be  performed 
in  a disrupted  manner  due  to  the  Government's 
lack  of  regard  for  the  contractor's  plan  of 
operation,  is  based  on  a breach  of  contract, 
and  is  outside  of  the  jurisdiction  of  the  Board. 

A contractor's  claim  for  additional  com- 
pensation, allegedly  due  to  inept  surveying  sup- 
port provided  by  the  Government  in  a contract 
involving  tunnel  construction,  is  a claim  for 
breach  of  contract  and  is  outside  of  the  juris- 
diction of  the  Board. 

Pursuant  to  the  Changes  clause  of  a stand- 
ard form  construction  contract,  a contractor 
is  entitled  to  extra  compensation  and  a time 
extension  for  performance  for  extra  excavating 
and  backfilling  in  tunnel  construction  in  areas 
other  than  that  specified  in  an  Extra  Work 
Order  where  the  Government  ordered  changes 
in  grade  which  produced  a corresponding  high 
roof  in  the  tunnel. 

In  a construction  contract  for  the  boring  of 
an  underground  tunnel  where  the  contracting 
officer  ordered  the  contractor  to  trim  timber 
lining  in  order  to  eliminate  tight  spots,  so  as 
to  maintain  the  designed  width  of  the  tunnel,  the 
contractor  is  entitled  to  extra  compensation  and 
an  extension  of  time  for  performance  pursuant 
to  the  Changes  clause,  when  the  evidence  es- 
tablishes that  payment  for  this  work  was  not 
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CONTRACTS  - - Continued 

ACTS  OF  GO VERNMENT - -Continued 

included  in  an  Extra  Work  Order  as  claimed  by 
the  Government. 

Appeal  of  Robertson-Henry  Company,  Inc.  . 
IBCA-221  (Oct.  4,  1961)  


ADDITIONAL  COMPENSATION 

A claim  for  additional  compensation  pur- 
suant to  the  changed  conditions  clause  of  a con- 
struction contract,  wherein  it  is  alleged  that 
unprecedented  mosquitoes  prevented  a con- 
tractor from  using  a second  shift  of  employees 
after  sundown,  when  presented  to  the  contract- 
ing officer  more  than  two  years  subsequent  to 
the  beginning  of  the  alleged  changed  condition, 
is  not  considered  prompt  notice  of  a changed 
condition,  as  required  by  the  Changed  Condition 
clause  of  Standard  Form  23A. 

Appeal  of  Central  Florida  Construction  Company, 
IBCA-246  (Jan.  5,  1961) 


Under  a contract  for  maintenance  and  re- 
pair of  a radio  communication  system  in  Great 
Smoky  Mountains  National  Park,  the  contractor 
was  allowed  four  hours  after  notification  of  an 
interruption  of  service  to  be  within  the  Park  and 
on  his  way  to  the  site  of  trouble,  during  normal 
working  hours.  In  cases  of  dire  emergency,  the 
contracting  officer  could  require  immediate  re- 
pairs and  the  contractor  would  be  allowed  its 
"abnormal  charges"  such  as  overtime,  extra 
travel,  etc.  , pursuant  to  the  Changes  clause. 
Under  a modifying  letter  agreement  establish- 
ing reasonable  periods  of  time  for  repairs  to 
the  several  types  of  equipment  in  the  absence  of 
dire  emergency,  such  periods  commenced 
immediately  upon  notification  to  the  contractor 
of  an  interruption  of  service,  and  liquidated 
damages  became  assessable  if  service  had  not 
been  restored  on  expiration  of  such  reasonable 
periods,  without  regard  for  the  contractor's 
normal  working  hours.  Although  the  modifying 
letter  agreement  was  silent  as  to  compensation, 
the  contractor  is  entitled  to  additional  compen- 
sation for  abnormal  charges  such  as  overtime, 
extra  travel,  etc.  , arising  out  of  the  added  re- 
quirement for  immediate  repairs. 

Appeal  of  Land-Air,  Inc.,  IBCA-211  (Jan.  13, 

T%Tj 


Where  the  Government,  during  construc- 
tion of  a Comfort  Station  and  allied  work  per- 
mitted excavated  material,  removed  from  the 
earth  during  the  digging  of  filter  fields,  to  be 
deposited  nearby,  with  the  proviso  that  the 
material  be  graded  and  seeded,  in  lieu  of  re- 


CONTRACTS- -Continued 

ADDITIONAL  COMPENSATION- -Continued 

moving  the  same  from  the  scene  of  construc- 
tion; an  order  that  top  soil  be  placed  thereon, 
is  extra  work  for  which  appellant  is  entitled  to 
an  equitable  adjustment. 

Appeal  of  Sun  Construction  Corporation, 
IBCA-208  (Jan.  25,  1961) 


When  the  specifications  of  a road  construc- 
tion contract,  wherein  the  use  of  either 
screened  or  crushed  material  as  a base  is 
authorized,  and  wherein  submission  of  samples 
of  material  taken  from  pit  sources,  require 
approval  by  the  Government;  the  contractor’s 
submission  of  samples  of  crushed  material  and 
not  screened  material  precludes  the  allowance 
of  the  alleged  extra  costs,  by  way  of  equitable 
adjustment  for  the  use  of  crushed  material. 

A claim  for  additional  compensation  for 
the  cost  of  renting  and  operating  a crushing 
plant  to  crush  material  during  road  con- 
struction in  order  to  expedite  performance  is 
not  allowable,  since  the  contractor  was  re- 
quired to  furnish  all  necessary  equipment 
pursuant  to  the  contract  terms. 

Appeal  of  Witt  and  Ross,  Inc.  and  Pecos  Valley 
Construction  Company,  IBCA-237  (Mar.  2, 

T%T) 


Under  a contract  clause  providing  for  ad- 
justment of  the  contract  price  in  the  event  rock 
is  encountered  in  excavating  work,  the  allowance 
of  additional  compensation  is  not  limited  to  rock 
excavated  within  the  immediate  building  site 
area,  by  another  clause  defining  the  scope  of 
that  section  of  the  contract  as  including  "ex- 
cavating * * * within  and  around  the  immediate 
building  site  area."  Additional  clauses  con- 
taining detailed  specifications  and  requirements 
for  excavation  work  under  diverse  items  of  the 
contract,  but  containing  no  specific  provision 
negating  or  allowing  additional  compensation  for 
rock  excavation,  are  consistent  with  the  con- 
tract clause  for  adjustment  of  the  price. 

Appeal  of  Robert  J.  Gordon  Construction  Co.  , 
IBCA-216  (Mar.  8,  1 96  1 ) 


In  performance  of  a contract  for  the  re- 
pair of  an  existing  earth  lining  of  an  irrigation 
canal  lateral,  a considerable  amount  of  undis- 
turbed earth  containing  an  excessive  volume  of 
boulders  and  oversize  stones  was  found  within 
the  existing  lining  prism.  This  condition  was 
not  apparent  from  the  exploratory  trenches  dug 
by  the  Government,  and  was  inconsistent  with 
the  indications  in  the  contract  that  the  lateral 


CONTRACTS- -Continued 


CONTRACTS  - - Continued 


ADDITIONAL  COMPENSATION- -Continued 

had  been  previously  excavated  to  approximately 
its  proper  depth.  It  thus  constituted  a changed 
condition  of  the  first  category,  for  which  the 
contractor  is  entitled  to  additional  compensation. 
Due  to  the  undisturbed  earth  and  excessive 
boulders  the  contractor  was  obliged  to  excavate 
and  replace  the  lower  8 inches  of  the  existing 
lining,  instead  of  repairing  such  lower  course 
in  place  as  the  contract  intended.  The  con- 
tractor had  quoted  a lower  overall  unit  price 
for  repairing  such  course  in  place,  and  is  en- 
titled to  additional  compensation  for  excavating 
and  replacing  it  because  of  the  changed  condi- 
tion. The  same  changed  condition  necessitated 
overexcavation  of  the  subgrade  in  order  to  re- 
move embedded  boulders  that  projected  upward 
into  the  lining  prism.  Since  these  boulders 
could  not  be  removed  except  by  piecemeal,  se- 
lective methods,  the  allowance  by  the  contract- 
ing officer  of  a sum  based  on  the  contract  unit 
price  for  common  excavation  was  not  sufficient, 
and  the  contractor  is  entitled  to  an  adjustment 
based  on  his  actual  costs. 

Appeal  of  D.  A.  Whitley,  IBCA-177  (Mar.  8, 

TWT) 


Claims  for  additional  compensation  for 
alleged  extra  work  must  be  substantiated  by 
evidence  establishing  that  contractor  is  en- 
titled to  an  equitable  adjustment.  The  duty  to 
establish  wherein  the  contracting  officer  erred 
in  his  decision  and  findings  of  fact  is  incumbent 
upon  the  contractor. 

Appeal  of  Paul  E.  Woof,  IBCA-179 
(Mar.  15,  1961) 


Where  a contract  for  rehabilitation  of  a 
transmission  line  requires  the  performances 
of  certain  items  of  work  at  unit  prices  as  to  all 
structures  of  the  line,  the  elimination  by  the 
contracting  officer  of  such  work  as  to  some 
structures  constitutes  a constructive  change 
order  entitling  the  contractor  to  an  equitable 
adjustment. 

Where  the  contract  does  not  contemplate 
any  requirement  for  certain  work  directed  by 
the  contracting  officer  and  the  evidence  tends 
to  show  that  such  work  is  not  generally  in- 
cluded as  part  of  other  required  work,  the 
direction  of  such  additional  work  constitutes  a 
constructive  change  order  entitling  the  con- 
tractor to  an  equitable  adjustment. 

Where  a contract  provides  that  certain 
work  will  be  performed  where  specifically 
designated  by  the  contracting  officer  who  prior 
to  contract  completion  directs  that  no  further 
work  of  that  nature  shall  be  performed  and  the 
contractor  nevertheless  performs  further, 
records  of  a preliminary  inspection  estimating 
the  total  quantities  of  such  work  which  may  be 
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required  do  not  constitute  work  orders 
authorizing  the  contractor  to  perform  such 
further  work  and  the  contractor  may  not  recov- 
er for  such  voluntary  work. 

A claim  for  additional  compensation  be- 
cause of  an  alleged  requirement  for  use  of  two 
sizes  of  strain  bands  to  fit  various  pole  diam- 
eters under  conflicting  interpretation  of  a 
drawing  will  be  denied,  where  the  evidence 
shows  that  the  contractor  did  not  rely  on  his 
interpretation  of  the  drawing  as  permitting  him 
to  use  one  universal  type  of  band  claimed  to  be 
adjustable  to  all  pole  diameters,  but  had  ad- 
mittedly used  both  sizes  of  bands  until  his 
stock  of  the  smaller  size  bands  was  exhausted. 

Appeal  of  Flora  Construction  Company, 
IBCA-180  (June  30,  1961) 

Where  a contractor  incurs  standby  costs 
prior  to  obtaining  clarifying  instructions  from 
the  Government  as  to  ambiguities  and  discrep- 
ancies in  Government  drawings,  such  expenses 
are  not  allowable  under  the  Changes  clause 
(October  1957  Edition  of  Standard  Form  32) 
which  provides  for  equitable  adjustment  con- 
cerning unchanged  work  as  well  as  changed 
work. 

Appeal  of  Weldfab,  Incorporated,  IBCA-268 
(Aug.  11,  1961)  68  I.  D.  241 

Pursuant  to  the  Changes  clause  of  a stand- 
ard form  construction  contract,  a contractor 
is  entitled  to  extra  compensation  and  a time 
extension  for  performance  for  extra  excavating 
and  backfilling  in  tunnel  construction  in  areas 
other  than  that  specified  in  an  Extra  Work 
Order  where  the  Government  ordered  changes 
in  grade  which  produced  a corresponding  high 
roof  in  the  tunnel. 

In  a construction  contract  for  the  boring  of 
an  underground  tunnel  where  the  contracting 
officer  ordered  the  contractor  to  trim  timber 
lining  in  order  to  eliminate  tight  spots,  so  as 
to  maintain  the  designed  width  of  the  tunnel,  the 
contractor  is  entitled  to  extra  compensation  and 
an  extension  of  time  for  performance  pursuant 
to  the  Changes  clause,  when  the  evidence  es- 
tablishes that  payment  for  this  work  was  not 
included  in  an  Extra  Work  Order  as  claimed  by 
the  Government. 

A claim  for  allowance  of  additional  com- 
pensation for  alleged  extra  work  within  an  area 
specifically  designated  in  an  Extra  Work  Order 
is  denied  where  the  Government's  defense  of 
payment  in  full  is  supported  by  a record  of  all 
work  performed,  which  was  verified  and 
authenticated  daily  by  the  contractor's  repre- 
sentatives. 

Appeal  of  Robertson-Henry  Company,  Inc.  , 
IBCA-221  (Oct.  4,  1961) 
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When  the  specifications  of  a construction 
contract  (Standard  Form  23A)  additionally  in- 
cluded a "Rock  Excavation"  clause,  which 
authorized  the  payment  of  extra  compensation 
for  removal  of  boulders  of  a specified  size  and 
such  boulders  were  removed  without  blasting, 
the  contractor  is  entitled  to  additional  compen- 
sation. 

Appeal  of  Fred  E.  Hicks  Construction  Com- 
pany,  IBCA-271  (Oct.  20,  1961) 


A constructive  change  order  arises  where 
directions  are  given  by  the  contracting  officer 
to  perform  the  work  by  methods  not  required 
by  the  contract.  It  entitles  the  contractor  to  an 
equitable  adjustment. 

Where  the  equitable  adjustment  to  which 
the  contractor  is  entitled  under  the  Changes 
clause  is  not  capable  of  determination  by  pre- 
cise mathematical  means,  the  Board  will  re- 
solve conflicting  evidence  to  determine  the 
reasonable  amount  of  such  adjustment. 

Appeal  of  Henly  Construction  Company, 
IBCA-249  (Dec.  7,  1961)  6877d. 


A contractor  is  not  entitled  to  additional 
compensation  where  the  wages  paid  by  him 
pursuant  to  minimum  wage  rates  in  the  con- 
tract as  required  by  the  Da vis-Bacon  Act  are 
later  increased  by  congressional  amendment  of 
the  minimum  wage  provisions  of  the  Fa.ir  Labor 
Standards  Act. 

Appeal  of  R.  G.  Brown,  Jr.  , and  Company, 
IBCA-241  (Dec.  12,  1961) 


APPEALS 

Motion  for  reconsideration  will  be  denied 
when  it  presents  nothing  that  was  n«t  thorough- 
ly considered  prior  to  the  original  decision 
nor  offers  any  convincing  reason  for  a change 
therein. 

Appeal  of  John  A.  Quinn,  Inc.,  IBCA-174 
(Jan.  23,  1961) 


Where  a contractor  who  has  filed  a notice 
of  appeal  requests  that  the  appeal  be  held  in 
abeyance  while  attempts  are  being  made  to 
settle  the  controversy  by  negotiation,  the  ap- 
peal will  be  dismissed,  but  without  prejudice 


APPEA LS  - -Continued 

to  its  subsequent  reinstatement  in  the  event 
the  controversy  is  not  so  settled. 

Appeal  of  Mannix  International,  Inc.  , 
IBCA-269  (Mar.  7,  1 961)  68  I.  D.  56 


A hearing  upon  a contract  appeal  is  not 
made  inadequate  because  oral  argument  was 
had  before  a person  who  does  not  participate 
in  the  decision  of  the  appeal,  where  the  persons 
who  do  participate  have  before  them  notes  con- 
taining the  gist  of  the  oral  argument  in  addition 
to  the  written  briefs  of  the  parties. 

Appeal  of  Seal  and  Company,  IBCA-181 
(Mar.  28,  1961)  68  I.  D.  94 


Where  letters  received  from  a contracting 
officer  are  appealed  from,  and  such  letters  do 
not  dispose  finally  of  pending  claims  and  do  not 
contain  such  language  as  will  fairly  and  reason- 
ably inform  the  contractor  that  decisions  under 
the  "Disputes"  clause  are  intended,  the  appeal 
will  be  remanded  to  the  contracting  officer  for 
decision. 

Appeal  of  Barkley  Pipeline  Construction,  Inc.  , 
IBCA-264  (Apr.  6,  1961)  68  I.  D.  103 


Board  will  not  dismiss  appeal  in  situations 
where  action  of  appellant  does  not  indicate  an 
intention  to  abandon  appeal,  and  issues  are  de- 
terminable from  notice  of  appeal,  findings  of 
fact  and  decision  of  contracting  officer,  claims 
of  appellant  and  evidence  submitted  by  it  prior 
to  contracting  officer's  decision. 

Appeal  of  Weldfab,  Inc.,  IBCA-268 

(Apr.  11,  1961)  68  I.  D.  107 


Where  a letter  from  a contracting  officer 
does  not  finally  dispose  of  pending  claims  and 
does  not  place  the  contractor  on  notice  that  a 
decision  under  the  "Disputes"  clause  is  in- 
tended, an  appeal  taken  from  such  letter  will 
be  remanded  to  the  contracting  officer  for 
issuance  of  findings  of  fact  and  decision. 

Appeal  of  Production  Tool  Corporation, 

IBCA-26  2 (Apr.  17,  1961)  68  I.  D.  109 


The  Board  will  not  dismiss  an  appeal,  and 
will  consider  it  to  be  filed  timely  where  an 
action  taken  by  the  contractor-appellant  within 
the  appeal  period  indicates  its  present  intent  to 
appeal  to  higher  authority.  If  that  action  is 
followed  by  formalization  within  a reasonable 
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time,  such  formalization  will  be  taken  into 
consideration  as  one  of  the  factors  in  arriving 
at  the  conclusion  that  a letter  of  dissatisfaction 
or  protest  constitutes  a timely  appeal  within 
the  meaning  of  the  "disputes"  clause.  The 
wording  of  the  "disputes"  clause  itself  indicates, 
under  the  circumstances,  the  present  intent  to 
appeal  to  higher  authority. 

Appeal  of  Midland  Construction,  Inc.  , 

IBCA-272  (May  3,  1961)  51TT.  D.  124 

The  Board  is  without  jurisdiction  to  con- 
sider an  untimely  appeal. 

Appeal  of  Midland  Construction,  Inc.  , 

IBCA-272  (May  3,  1961)  68  I.  D.  124 


Where  letters  of  the  contracting  officer  do 
not  finally  dispose  of  pending  claims  and  do  not 
place  the  contractor  on  notice  that  a decision 
under  the  "Disputes"  clause  is  intended,  an  ap- 
peal taken  from  such  letter  will  be  remanded  to 
the  contracting  officer  for  proper  issuance  of 
findings  of  fact  and  decision. 

Appeal  of  Hunt  Contracting  Company,  IBCA-260 
(May  17,  1 96  1 ) 


Disputes  under  a guarantee  provision  are 
not  for  unilateral  disposition  by  contracting 
officers,  but  are  appealable  under  the  "Dis- 
putes" clause. 

Appeal  of  M.  Benjamin  Electric  Company, 
Inc.  , IBCA-280  (June  9,  1967) 


Where  no  reason  appears  for  any  objection 
to  a stipulation  disposing  by  agreement  a 
changed  conditions  claim,  the  Board  will  ac- 
cept the  stipulation  to  the  extent  reflected  by 
the  agreement,  sustain  the  appeal  to  that  ex- 
tent, and  remand  it  to  the  contracting  officer 
for  appropriate  action. 

Appeal  of  Morrison-Knudsen  Company,  Inc.  , 
Henry  J.  Kaiser  Company,  and  F &c  S Con- 
tracting  Company,  IBCA-266  (July  18,  1961) 
68  I.  D. 239 


The  Board  is  without  jurisdiction  to  con- 
sider an  untimely  appeal.  To  consider  an  un- 
timely appeal  would  serve  no  useful  purpose 
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and  would  occasion  an  unnecessary  expenditure 
of  time  and  money  by  the  parties  and  the  Board. 

Appeal  of  Ray  Kizer  Construction  Company, 

IB C A -274  (Aug.  8,  1961) 


Board  will  not  dismiss  appeal  when  issues 
are  determinable  from  actions  of  the  parties 
and  contents  of  the  appeal  file. 

Appeal  of  James  A.  Mann,  Inc.  , IBCA-290 
(Aug.  16,  1961) 


The  Board  of  Contract  Appeals  lacks 
jurisdiction  to  reform  contracts,  but  has  juris- 
diction to  interpret  contracts. 

Appeal  of  Framlau  Corporation,  IBCA-228 
'(Nov.  1,  1961)  68  I.  D.  324 


Under  a stipulation  providing  that  the 
initial  decision  upon  a contract  appeal  shall  be 
limited  to  the  issue  of  liability,  it  may  be 
proper  for  questions  of  causation  to  be  deter- 
mined in  the  initial  decision,  and  for  the  issue 
of  the  amount  that  should  be  allowed  as  an 
equitable  adjustment,  on  the  basis  of  such  de- 
cision, to  be  remanded  to  the  contracting 
officer. 

Appeal  of  Erhardt  Dahl  Andersen,  IBCA-223 
(Dec.  1,  1961)  68  I.  D.  342 


BIDS 

Generally 

A bidder,  having  discovered  an  ambiguity 
or  confusion  in  a contract  prior  to  bid  opening, 
is  under  a duty  to  seek  clarification. 

Appeal  of  Jensen  Ready  Mix  Company,  Inc.  , 
IBCA-157  (June  5,  1961) 


Mistakes 


Contracting  Officer,  who  is  on  direct 
notice  of  a "gross  " error,  apparent  to  the  Gov- 
ernment only  on  account  of  its  familiarity  with 
the  intent  of  the  specifications,  is  under  duty  to 
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protect  bidder  from  the  consequences  of  obvious 
error  in  bid. 

In  cases  of  apparent  mistakes  and  incases 
where  the  contracting  officer  has  reason  to  be- 
lieve that  a mistake  may  have  been  committed, 
the  contracting  officer  must  request  verifica- 
tion of  the  bid,  calling  attention  to  the  suspected 
mistakes,  inform  the  bidder  why  the  request 
for  verification  is  made,  and  state  why  a mis- 
take is  suspected. 

In  proper  cases  the  duty  to  verify  on  the 
part  of  the  contracting  officer  may  change  into 
a duty  of  bidder  to  clarify.  Such  duty  does  not 
shift  in  the  event  of  failure  to  comply  with 
proper  verification  procedures. 

Appeal  of  Framlau  Corporation,  IBCA-228 
(Aug.  18,  1961) 


BREACH 

Where  the  Government  failed  to  cause 
clearance  work  to  be  performed  by  others  as 
provided  by  the  contract  so  as  to  make  the 
work  site  available  to  the  contractor,  the 
latter's  claim  for  damages  caused  by  the  de- 
lay will  be  dismissed  as  being  a claim  for 
breach  of  contract. 

Appeal  of  Allied  Contractors,  Inc.  , IBCA-265 
(May  16,  1961)  68  I.  D.  145 


A contractor’s  claim  for  additional  com- 
pensation for  placing  concrete  in  tunnel  con- 
struction, which  allegedly  had  to  be  performed 
in  a disrupted  manner  due  to  the  Government' s 
lack  of  regard  for  the  contractor' s plan  of 
operation,  is  based  on  a breach  of  contract, 
and  is  outside  of  the  jurisdiction  of  the  Board. 

A contractor's  claim  for  additional  com- 
pensation, allegedly  due  to  inept  surveying  sup- 
port provided  by  the  Government  in  a contract 
involving  tunnel  construction,  is  a claim  for 
breach  of  contract  and  is  outside  of  the  juris- 
diction of  the  Board. 

Appeal  of  Robertson-Henry  Company,  Inc.  , 

IBCA-221  (Oct.  4,  1961) 


BUY  AMERICAN  ACT 

In  determining  issue  as  to  whether  or  not 
concrete  piling  composed  of  domestic  steel, 
domestic  concrete,  and  foreign  stressing  strand 
is  manufactured  domestic  construction  material 
within  the  meaning  of  the  Federal  Procurement 
Regulations  and  the  Department  of  the  Interior 
Manual,  contracting  officer  must  make  his  de- 
termination not  only  under  41  CFR  1-6.  202-2, 
but  also  must  apply  definition  of  "Domestic 
construction  material"  in  41  CFR  1-6.  201(d). 

Appeal  of  Spaw-Glass,  Inc.  , IBCA-282 
(Nov.  3,  1961)  68  I.  D.  329 


CHANGED  CONDITIONS 

A claim  for  additional  compensation  pur- 
suant to  the  changed  conditions  clause  of  a con- 
struction contract,  wherein  it  is  alleged  that 
unprecedented  mosquitoes  prevented  a con- 
tractor from  using  a second  shift  of  employees 
after  sundown,  when  presented  to  the  contract- 
ing officer  more  than  two  years  subsequent  to 
the  beginning  of  the  alleged  changed  condition, 
is  not  considered  prompt  notice  of  a changed 
condition,  as  required  by  the  Changed  Condition 
clause  of  Standard  Form  23A. 

Appeal  of  Central  Florida  Construction  Company, 
IBCA-246  (Jan.  5,  1961) 


A’claim  arising  out  of  an  alleged  changed 
condition  because  of  oversize  rock  in  a canal 
lining  will  be  disallowed,  where  the  presence 
of  some  quantity  of  oversize  rock  was  anti- 
cipated by  the  contract  specifications  and  was 
observed  at  the  site  by  the  contractor  before 
bidding,  and  where  the  evidence  fails  to  estab- 
lish that  the  quantity  of  oversize  rock  in  the 
lining  was  excessive. 

In  performance  of  a contract  for  the  re- 
pair of  an  existing  earth  lining  of  an  irrigation 
canal  lateral,  a considerable  amount  of  undis- 
turbed earth  containing  an  excessive  volume  of 
boulders  and  oversize  stones  was  found  within 
the  existing  lining  prism.  This  condition  was 
not  apparent  from  the  exploratory  trenches  dug 
by  the  Government,  and  was  inconsistent  with 
the  indications  in  the  contract  that  the  lateral 
had  been  previously  excavated  to  approximately 
its  proper  depth.  It  thus  constituted  a changed 
condition  of  the  first  category,  for  which  the 
contractor  is  entitled  to  additional  compensation. 
Due  to  the  undisturbed  earth  and  excessive 
boulders  the  contractor  was  obliged  to  excavate 
and  replace  the  lower  8 inches  of  the  existing 
lining,  instead  of  repairing  such  lower  course 
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in  place  as  the  contract  intended.  The  con- 
tractor had  quoted  a lower  overall  unit  price 
for  repairing  such  course  in  place,  and  is  en- 
titled to  additional  compensation  for  excavating 
and  replacing  it  because  of  the  changed  condi- 
tion. The  same  changed  condition  necessitated 
overexcavation  of  the  subgrade  in  order  to  re- 
move embedded  boulders  that  projected  upward 
into  the  lining  prism.  Since  these  boulders 
could  not  be  removed  except  by  piecemeal,  se- 
lective methods,  the  allowance  by  the  contract- 
ing officer  of  a sum  based  on  the  contract  unit 
price  for  common  excavation  was  not  sufficient, 
and  the  contractor  is  entitled  to  an  adjustment 
based  on  his  actual  costs. 

Appeal  of  D.  A.  Whitley,  IBCA-177 
(Mar.  8,  1961) 


Under  a standard-form  "changed  condi- 
tions" clause  the  Government  assumes  the  risk 
that  subsurface  conditions  will  conform  to  those 
described  in  the  contract  or,  if  not  there  de- 
scribed, to  normal  conditions.  The  clause,  in 
prescribing  a standard  of  normal  conditions, 
anticipates  that  the  contractor's  bid  will  reflect 
neither  undue  optimism  nor  undue  pessimism. 

An  evaluation  of  subsurface  conditions 
based  on  the  theory  that  the  contractor  was  en- 
titled to  assume  the  best  possible  conditions 
consistent  with  the  information  given  in  the 
contract  is  not  compatible  with  the  clause,  and 
an  evaluation  based  on  the  theory  that  the  con- 
tractor was  bound  to  assume  the  worst  possible 
conditions  consistent  with  such  information  is 
likewise  not  compatible  with  it. 

In  applying  the  clause  information  con- 
cerning the  conditions  generally  prevailing  in  an 
area  is  less  significant  than  information  con- 
cerning the  conditions  at  the  very  site  of  the 
work  to  be  done. 

In  evaluating  subsurface  conditions  for  the 
purposes  of  a "changed  conditions"  clause,  ref- 
erences to  "water"  in  logs  of  test  wells  set  out 
in  the  contract  drawings  are  not,  standing  alone, 
to  be  read  as  indications  of  the  amount,  veloci- 
ty or  pressure  of  the  water.  If,  in  addition,  the 
observable  physical  conditions  in  the  area  indi- 
cate that  large  quantities  of  water  are  general- 
ly prevalent  in  the  underground  formations,  the 
encountering  of  large  quantities  of  underground 
water  at  the  job  site  does  not  constitute  a 
changed  condition.  If,  however,  the  observable 
physical  conditions  do  not  afford  a basis  for 
reasonably  reliable  conclusions  with  respect  to 
the  probable  hydrostatic  pressure  of  the  water 
at  the  job  site,  then  the  encountering  of  hydro- 
static pressure  to  a degree  that  is  substantial 
for  the  particular  formations  in  which  it  is  en- 
countered does  constitute  a changed  condition 
of  the  second  category. 
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Determination  of  the  amount  of  the  equi- 
table adjustment  to  be  made  in  such  a case  re- 
quires analysis  of  the  various  classes  of  ex- 
pense incurred  by  the  contractor,  for  the  pur- 
pose of  distinguishing  those  which  were  attri- 
butable to  the  changed  condition  from  those 
which  were  within  the  range  of  the  costs  that 
should  have  been  anticipated  by  thescontractor 
when  bidding,  or  were  due  to  errors  in  select- 
ing and  implementing  the  methods  of  operation 
to  be  pursued. 

Appeals  of  Erhardt  Dahl  Andersen,  IBCA-223, 
and  IBCA-229  (July  17,  1961)  68~I.  D.  201 


A contractor  will  be  granted  an  equitable 
adjustment  on  account  of  a changed  condition, 
notwithstanding  his  use  of  inappropriate  con- 
struction procedures,  to  the  extent  to  which 
the  costs  of  the  job  would  have  been  augmented 
by  the  changed  condition  even  if  appropriate 
procedures  had  been  used. 

Appeal  of  Erhardt  Dahl  Andersen,  IBCA-223 
(Dec.  1,  1961)  68  I.  D.  342 


CHANGES  AND  EXTRAS 

Faulty  design  and  mistakes  in  specifications 
causing  extra  work  may  provide  a basis  for 
price  adjustment  under  the  "Changes"  clause  of 
Standard  Form  23A. 

Appeal  of  Kiewit- Judson  Pacific  Murphy, 
IBCA-141  (Jan.  5,  1961) 


Under  a contract  for  maintenance  and  re- 
pair of  a radio  communication  system  in  Great 
Smoky  Mountains  National  Park,  the  contractor 
was  allowed  four  hours  after  notification  of  an 
interruption  of  service  to  be  within  the  Park  and 
on  his  way  to  the  site  of  trouble,  during  normal 
working  hours.  In  cases  of  dire  emergency,  the 
contracting  officer  could  require  immediate  re- 
pairs and  the  contractor  would  be  allowed  its 
"abnormal  charges"  such  as  overtime,  extra 
travel,  etc.  , pursuant  to  the  Changes  clause. 
Under  a modifying  letter  agreement  establish- 
ing reasonable  periods  of  time  for  repairs  to  ■ 
the  several  types  of  equipment  in  the  absence  of 
dire  emergency,  such  periods  commenced 
immediately  upon  notification  to  the  contractor 
of  an  interruption  of  service,  and  liquidated 
damages  became  assessable  if  service  had  not 
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CHANGES  AND  EXTRAS  - -Continued 

been  restored  on  expiration  of  such  reasonable 
periods,  without  regard  for  the  contractor's 
normal  working  hours.  Although  the  modifying 
letter  agreement  was  silent  as  to  compensation, 
the  contractor  is  entitled  to  additional  compen- 
sation for  abnormal  charges  such  as  overtime, 
extra  travel,  etc.  , arising  out  of  the  added  re- 
quirement for  immediate  repairs. 

Appeal  of  Land-Air,  Inc.  , IBCA-211  (Jan.  13, 
1961) 


A price  adjustment  determined  by  the  con- 
tracting officer  through  the  procedures  estab- 
lished by  the  contract,  when  duly  accepted  or 
otherwise  agreed  to  by  the  contractor,  consti- 
tutes a valid  modification  of  or  supplement  to 
the  contract  terms  that  cannot  thereafter  be 
unilaterally  altered  by  the  contracting  officer. 

Appeal  of  Wickes  Engineering  and  Construction 
Company,  IBCA-191  (jan.  18,  1961)  68  I.  dT  30 


An  excusable  delay  caused  by  a change  in 
specifications  will  be  computed  from  the  first 
date  of  actual  delay,  and  not  from  the  date  of 
award  of  the  contract  as  representing  time  lost 
in  designing,  scheduling,  and  placing  subcon- 
tracts. 

Appeal  of  Layne  and  Bowler  Export  Corporation, 
IBCA-245  (Jan.  18,  1961)  6~8  I.  D.  33 


Where  the  Government,  during  construc- 
tion of  a Comfort  Station  and  allied  work  per- 
mitted excavated  material,  removed  from  the 
earth  during  the  digging  of  filter  fields,  to  be 
deposited  nearby,  with  the  proviso  that  the 
material  be  graded  and  seeded,  in  lieu  of  re- 
moving the  same  from  the  scene  of  construc- 
tion; an  order  that  top  soil  be  placed  thereon,  is 
extra  work  for  which  appellant  is  entitled  to  an 
equitable  adjustment. 

Appeal  of  Sun  Construction  Corporation, 

IBCA-208  (Jan.  25,  1961) 


Under  a contract  for  the  placement  of  a 
gravel  blanket  overlain  by  riprap,  the  con- 
tractor is  not  entitled  to  additional  compensa- 
tion for  (a)  removing  spalls,  gravel,  dirt  and 
vegetative  matter  from  riprap  that  in  its  natural 
state,  as  ascertainable  by  a reasonable  site  in- 
vestigation, contains  more  of  such  extraneous 
material  than  is  permissible  under  a proper  in- 
terpretation of  the  specifications,  even  though 
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the  riprap  is  taken  from  sources  that  are  de- 
scribed in  the  specifications  as  containing  rock 
"suitable  for  riprap,  " or  (b)  complying  with  in- 
structions as  to  the  procedures  to  be  used  in 
placing  and  smoothing  riprap,  given  by  an 
authorized  representative  of  the  contracting 
officer,  in  the  absence  of  satisfactory  proof 
that  the  results  called  for  by  the  specifications 
could  have  been  achieved  at  less  expense 
through  the  use  of  other  procedures. 

Appeal  of  Lee  Moulding,  d/b/a  Lee  Moulding 
Construction  Co.  , IBCA-153  (Mar.  13,  1961) 

68  I.  D.  57 


A claim  based  on  the  failure  of  the  Gov- 
ernment to  close  a road  pursuant  to  the  terms 
of  a contract  for  the  construction  of  structures 
under  or  beside  such  road  is  a claim  for 
breach  of  contract,  but  a claim  based  on  a 
sequence  of  work  ordered  by  the  Government  in 
order  to  mitigate  the  consequences  of  such  fail- 
ure may  amount  to  a claim  for  a change  in  the 
contract  specifications.  No  price  adjustment 
on  account  of  such  a change,  however,  is  al- 
lowable for  (a)  stoppage  by  the  Government  of 
operations  being  performed  by  the  contractor 
that  contravene  oral  instructions  concerning 
the  sequence  of  work,  where  the  contractor  had 
not  observed  the  procedure  established  by  the 
contract  for  protesting  oral  instructions;  (b) 
operations  performed  on  the  contractor's  own 
initiative,  where  such  operations  were 
occasioned  by  the  failure  to  close  the  road 
rather  than  by  the  sequence  of  work  ordered, 
and  where  their  performance  was  not  compelled 
by  either  of  these  acts  of  the  Government;  or 
(c)  increased  supervision  expense  incident  to  a 
prolongation  of  the  performance  period  that  is 
caused  by  the  Government's  instructions  con- 
cerning the  sequence  of  work. 

Appeal  of  Seal  and  Company,  IBCA-181 
(Mar.  28,  1961)  ' 68  I.  D.  94 


An  appeal  will  not  be  dismissed  where 
the  site  for  disposal  of  excavated  material  as 
provided  by  the  contract  specifications  is  made 
unavailable  to  the  contractor  and  the  later 
selection  by  the  Government  of  an  alternate 
site  creates  an  issue  of  fact  as  to  the  existence 
of  a constructive  change  order. 

Appeal  of  Allied  Contractors,  Inc.  , IBCA-265 
(May  16,  1961)  68  I.  D.  145 
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Where  a contract  for  rehabilitation  of  a 
transmission  line  requires  the  performances 
of  certain  items  of  work  at  unit  prices  as  to  all 
structures  of  the  line,  the  elimination  by  the 
contracting  officer  of  such  work  as  to  some 
structures  constitutes  a constructive  change 
order  entitling  the  contractor  to  an  equitable 
adjustment. 

Where  the  contract  does  not  contemplate 
any  requirement  for  certain  work  directed  by 
the  contracting  officer  and  the  evidence  tends 
to  show  that  such  work  is  not  generally  in- 
cluded as  part  of  other  required  work,  the 
direction  of  such  additional  work  constitutes  a 
constructive  change  order  entitling  the  con- 
tractor to  an  equitable  adjustment. 

Appeal  of  Flora  Construction  Company, 
IBCA-180  (June  30,  1961) 


Where  a contractor  incurs  standby  costs 
prior  to  obtaining  clarifying  instructions  from 
the  Government  as  to  ambiguities  and  discrep- 
ancies! in  Government  drawings,  such  expenses 
are  not  allowable  under  the  Changes  clause 
(October  1957  Edition  of  Standard  Form  32) 
which  provides  for  equitable  adjustment  con- 
cerning unchanged  work  as  well  as  changed 
work. 

Appea.1  of  Weldfab,  Incorporated,  IBCA-268 
(Aug.  11,  1961)  68  I.  D.  241 


Under  a contract  clause  providing  for 
equitable  adjustment  for  extra  work,  allowing 
actual  necessary  costs  including  use  of  equip- 
ment plus  allowance  of  1 5 percent  for  super- 
intendence, general  expense  and  profit,  but  ex- 
cluding from  actual  necessary  costs  any  allow- 
ance for  office  expenses,  general  superintend- 
ence, or  other  general  expenses,  the  hourly 
wages  and  automobile  rental  for  a general  fore- 
man, who  was  not  in  charge  of  all  work  under 
the  contract,  are  allowable  as  direct  costs  of 
performing  the  extra  work  and  are  not  costs  of 
superintendence  or  other  general  expenses. 
Moreover,  the  doctrime  of  contra  proferentem 
requires  that  any  ambiguity  in  the  language  of 
such  clause  be  construed  against  the  Govern- 
ment as  its  author. 

Appeal  of  Midland  Constructors,  Inc.  , 

TBCA-272  (Oct.  2,"l9Sfj  68  I.  D.277 


Pursuant  to  the  Changes  clause  of  a stand- 
ard form  construction  contract,  a contractor 
is  entitled  to  extra  compensation  and  a time 
extension  for  performance  for  extra  excavating 
and  backfilling  in  tunnel  construction  in  areas 
other  than  that  specified  in  an  Extra  Work 
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Order  where  the  Government  ordered  changes 
in  grade  which  produced  a corresponding  high 
roof  in  the  tunnel. 

In  a construction  contract  for  the  boring  of 
an  underground  tunnel  where  the  contracting 
officer  ordered  the  contractor  to  trim  timber 
lining  in  order  to  eliminate  tight  spots,  so  as 
to  maintain  the  designed  width  of  the  tunnel,  the 
contractor  is  entitled  to  extra  compensation  and 
an  extension  of  time  for  performance  purusant 
to  the  Changes  clause,  when  the  evidence  es- 
tablishes that  payment  for  this  work  was  not 
included  in  an  Extra  Work  Order  as  claimed  by 
the  Government. 

Appeal  of  Robertson-Henry  Company,  Inc.  , 
IBCA-221  (Oct.  4,  1961) 


A constructive  change  order  arises  where 
directions  are  given  by  the  contracting  officer 
to  perform  the  work  by  methods  not  required  by 
the  contract.  It  entitles  the  contractor  to  hn 
equitable  adjustment. 

Where  the  equitable  adjustment  to  which 
the  contractor  is  entitled  under  the  Changes 
clause  is  not  capable  of  determination  by  pre- 
cise mathematical  means,  the  Board  will  re- 
solve conflicting  evidence  to  determine  the 
reasonable  amount  of  such  adjustment. 

Appeal  of  Henly  Construction  Company, 
IBCA-249  (Dec.  7,  1961)  68  I.  D.  349 


Where  Government  requests  the  discon- 
tinuance of  work  pending  issuance  of  a change 
(Extra  Work)  order  and  unnecessarily  delays 
the  work  by  holding  up  its  issuance,  con- 
tractor is  entitled  to  an  appropriate  extension 
of  time,  and  liquidated  damages  cannot  be 
charged  for  the  period  of  delay. 

Appeal  of  Wyle  Maddox,  IBCA-248  (Dec.  20, 
1961) 


CONTRACTING  OFFICER 

The  mere  consideration  of  a claim  on  its 
merits  by  the  contracting  officer  is  fatal  to  the 
invocation  of  the  lack  of  timeliness. 

Appeal  of  Wyle  Maddox,  IBCA-248 
(Feb.  1,  1961) 
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Where  letters  received  from  a contracting 
officer  are  appealed  from,  and  such  letters  do 
not  dispose  finally  of  pending  claims  and  do  not 
contain  such  language  as  will  fairly  and  reason- 
ably inform  the  contractor  that  decisions  under 
the  "Disputes"  clause  are  intended,  the  appeal 
will  be  remanded  to  the  contracting  officer  for 
decision. 

Appeal  of  Barkley  Pipeline  Construction,  Inc.  , 
IBCA-264  (Apr.  6,  1961)  68  I.  D.  103 


Where  a letter  from  a contracting  officer 
does  not  finally  dispose  of  pending  claims  and 
does  not  place  the  contractor  on  notice  that  a 
decision  under  the  "Disputes"  clause  is  in- 
tended, an  appeal  taken  from  such  letter  will 
be  remanded  to  the  contracting  officer  for 
issuance  of  findings  of  fact  and  decision. 

Appeal  of  Production  Tool  Corporation, 
IBCA-262  (Apr.  17,  1961)  68  I.  D.  109 


Where  letters  of  the  contracting  officer  do 
not  finally  dispose  of  pending  claims  and  do  not 
place  the  contractor  on  notice  that  a decision 
under  the  "Disputes"  clause  is  intended,  an  ap- 
peal taken  from  such  letter  will  be  remanded  to 
the  contracting  officer  for  proper  issuance  of 
findings  of  fact  and  decision. 

Appeal  of  Hunt  Contracting  Company,  IBCA-26Q 
(May  17,  1961) 


It  is  well  settled  that  final  delivery,  final 
acceptance,  and  final  payment  do  not  operate 
to  divest  the  contracting  officer  of  his  authority 
to  act  under  the  contract. 

Appeal  of  M.  Benjamin  Electric  Company,  Inc.  , 
IBCA-280  (June  9,  1961) 


Findings  of  Fact  and  Decision  of  contract- 
ing officer  will  be  vacated  and  appeal  dis- 
missed without  prejudice  where  department 
counsel  moves  for  dismissal  without  prejudice 
on  grounds  that  contracting  officer  desires  to 
investigate  more  fully  and  reconsider  findings 
of  fact  and  decision. 

Appeal  of  Dairyland  Construction  Company, 
IBCA-  284  (June  15,  1961) 


CONTRACTING  OFFICER- -Continued 

Where  a contract  for  rehabilitation  of  a 
transmission  line  requires  the  performances 
of  certain  items  of  work  at  unit  prices  as  to  all 
structures  of  the  line,  the  elimination  by  the 
contracting  officer  of  such  work  as  to  some 
structures  constitutes  a constructive  change 
order  entitling  the  contractor  to  an  equitable 
adjustment. 

Where  the  contract  does  not  contemplate 
any  requirement  for  certain  work  directed  by 
the  contracting  officer  and  the  evidence  tends 
to  show  that  such  work  is  not  generally  in- 
cluded as  part  of  other  required  work,  the 
direction  of  such  additional  work  constitutes  a 
constructive  change  order  entitling  the  con- 
tractor to  an  equitable  adjustment. 

Appeal  of  Flora  Construction  Company, 

IBCA  - 180  (June  30,  1961) 


A decision  of  a contracting  officer  "cannot 
be  treated  as  a final  decision"  when  contracting 
officer  fails  to  comply  with  Departmental 
Manual  and  Federal  Procurement  Regulations. 

Decision  of  the  contracting  officer  must  be 
supported  by  evidentiary  facts.  These  facts 
should  be  stated  in  sufficient  detail  to  enable 
the  Board,  as  well  as  the  contractor,  to  under- 
stand the  basis  of  the  contracting  officer's 
decision. 

Appeal  of  Spaw-Glass,  Inc.  , IBCA-282 
(Nov.  3,  1961)  68  I.  D.  329 


A constructive  change  order  arises  where 
directions  are  given  by  the  contracting  officer 
to  perform  the  work  by  methods  not  required 
by  the  contract.  It  entitles  the  contractor  to  an 
equitable  adjustment. 

Appeal  of  Henly  Construction  Company, 
IBCA-249  (Dec.  7,  1961)  68  I.  D.  349 


CONTRACTOR 

An  appeal  will  not  be  dismissed  for  tech- 
nical defects  consisting  of  the  inadvertent 
omission  of  the  corporate  name  of  the  con- 
tractor in  the  appeal  papers  and  the  substitution 
therefor  of  the  name  of  the  contractor's  repre- 
sentative and  employee. 

Appeal  of  Barkley  Pipeline  Construction,  Inc.  , 
IBCA-264  (Apr.  6,  1961)  68  I.  D.  103 
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Liquidated  Damages 

In  the  performance  of  a construction  con- 
tract when  the  evidence  fails  to  meet  the  cri- 
teria of  excusability  prescribed  by  the  Damages 
for  Delay  provision,  Clause  5(c)  of  Standard 
Form  23A,  the  Government's  assessment  of 
liquidated  damages  for  failure  to  perform 
within  the  time  required  will  not  be  remitted. 

Appeal  of  Sun  Construction  Corporation, 
IBCA-208  (Jan.  25,  1961) 


Claims  for  remission  of  liquidated  damages 
on  account  of  delays  in  completing  a contract 
are  not  allowable  if  based  on  (a)  weather  condi- 
tions that  were  not  unusually  severe  for  the  lo- 
cality and  season  involved,  (b)  circumstances 
not  within  the  scope  of  the  claim  as  described 
in  an  exception  to  the  release  on  contract,  or 
(c)  failure  of  the  delays  to  cause  actual  loss  to 
the  Government  if  there  was  a reasonable  pos- 
sibility of  such  loss  when  the  contract  was 
made. 

Appeal  of  Lee  Moulding,  d/b/a  Lee  Moulding 
Construction  Co.  , IBCA-153  (Mar.  13,  1961) 
68  I.  D.  57 

In  the  performance  of  a contract  for  the  in- 
stallation of  lift  pumps  in  the  construction  of  a 
sewerage  system,  the  remission  of  the  assess- 
ment of  liquidated  damages  was  denied  where 
the  evidence  fails  to  meet  the  criteria  of  ex- 
cusability prescribed  by  the  Damages  for  Delay 
provision,  Clause  5(c)  of  U.S.  Standard  Form 
23A  (March  1953). 

Appeal  of  Coroneos  Plumbing  Company, 
IBCA-247  (Mar.  22,  1961) 


Liquidated  damages  provisions  in  contracts 
are  valid  and  enforceable  regardless  of  the 
actual  damages  suffered  by  the  Government  in 
the  event  of  a delay  in  the  performance  of  the 
contract.  The  absence  of  actual  damages  is  not 
fatal  to  the  Government's  enforcement  of 
liquidated  damages  and  does  not  convert  liqui- 
dated damages  into  penalties. 

Appeal  of  Refer  Construction  Company, 
IBCA-267  (May  19,  1961)  68  I.  D.  140 


Where  Government  requests  the  discon- 
tinuance of  work  pending  issuance  of  a change 
(Extra  Work)  order  and  unnecessarily  delays 
the  work  by  holding  up  its  issuance,  con- 
tractor is  entitled  to  an  appropriate  extension 
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of  time,  and  liquidated  damages  cannot  be 
charged  for  the  period  of  delay. 

Appeal  of  Wyle  Maddox,  IBCA-248  (Dec.  20, 

IWj 


Unliquidated  Damages 

A claim  for  additional  compensation  for 
extra  v/ork,  allegedly  caused  by  the  Govern- 
ment's failure  to  divert  public  vehicular  traffic 
on  a road  being  constructed  by  a contractor,  is 
a claim  for  breach  of  contract,  which  may  not 
be  administratively  determined. 

Appeal  of  Central  Florida  Construction  Company, 
IBCA-246  (Jan.  5,  1961) 


A claim  based  on  the  failure  of  the  Gov- 
ernment to  close  a road  pursuant  to  the  terms 
of  a contract  for  the  construction  of  structures 
under  or  beside  such  road  is  a claim  for 
breach  of  contract,  but  a claim  based  on  a 
sequence  of  work  ordered  by  the  Government  in 
order  to  mitigate  the  consequences  of  such  fail- 
ure may  amount  to  a claim  for  a change  in  the 
contract  specifications.  No  price  adjustment 
on  account  of  such  a change,  however,  is  al- 
lowable for  (a)  stoppage  by  the  Government  of 
operations  being  performed  by  the  contractor 
that  contravene  oral  instructions  concerning 
the  sequence  of  work,  where  the  contractor  had 
not  observed  the  procedure  established  by  the 
contract  for  protesting  oral  instructions;  (b) 
operations  performed  on  the  contractor's  own 
initiative,  where  such  operations  were 
occasioned  by  the  failure  to  close  the  road 
rather  than  by  the  sequence  of  work  ordered, 
and  where  their  performance  was  not  compelled 
by  either  of  these  acts  of  the  Government;  or 
(c)  increased  supervision  expense  incident  to  a 
prolongation  of  the  performance  period  that  is 
caused  by  the  Government's  instructions  con- 
cerning the  sequence  of  work, 

Appeal  of  Seal  and  Company,  IBCA-18 
(Mar.  28,  1961)  68  x.  D.  94 


DELAYS  OF  CONTRACTOR 

Under  a supply  contract  Default  Clause  a 
delay  caused  by  manufacturing  difficulties  en- 
countered by  a second-tier  subcontractor  is  not 
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excusable  to  the  prime  contractor,  since  that 
cause  is  not  among  the  illustrative  examples  in 
the  Default  Clause  and  is  not  equa table  to  such 
examples. 

Appeal  of  Layne  and  Bowler  Export  Corporation, 
IBCA-245  (Jan.  18,  1961)  68  I.  D.  33 


Where  appellant  merely  alleges  excuses 
for  delay  and  fails  to  sustain  its  burden  of  proof 
by  submission  of  substantial  evidence  to  support 
its  claims,  the  findings  of  the  contracting  offi- 
cer must  be  presumed  to  be  correct. 

Appeal  of  Duncan  Construction  Company, 
IBCA-197  (Feb.  1,  1961)  ” 


A motion  by  the  Government  for  dismissal 
of  an  appeal  on  the  grounds  that  the  contractor 
failed  to  give  timely  written  notice  of  the  cause 
of  a delay  in  performance  will  be  denied,  where 
it  appears  that  the  contracting  officer  had  prior 
actual  knowledge  of  the  cause  of  the  delay. 

Appeal  of  Allied  Contractors,  Inc.  , IBCA-265 
(May-f6T  1961)  68  I.  D.  145 


Where  a contractor  allege s that  it  is  en- 
titled to  further  extension  of  time  for  excusable 
delay  in  addition  to  period  allowed  by  contract- 
ing officer,  but  fails  to  sustain  its  burden  of 
proof  by  submis sion  of  evidence  to  support  its 
allegations,  the  findings  of  the  contracting 
officer  will  be  presumed  to  be  correct. 

Appeal  of  Weldfab,  Incorporated,  IBCA-268 
(Aug.  11,  1961)  68  I.  D.  241 


DELAYS  OF  GOVERNMENT 

It  is  well  settled  that  a claim  for  addi- 
tional compensation  based  on  the  alleged  delay 
of  the  Government  in  performing  its  contractual 
obligations  is  a claim  for  breach  of  contract. 

Appeal  of  Kenneth  Holt,  an  Individual  d/b/a 

Northolt  Electric  Company  and  William  Collins 
& Sons,  Inc.,  IBCA-279  (May  26,  1961) 

68  I.  D.  148 


CONTRACTS  - -Continued 
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Where  Government  requests  the  discon- 
tinuance of  work  pending  issuance  of  a change 
(Extra  Work)  order  and  unnece ssarily  delays 
the  work  by  holding  up  its  issuance,  con- 
tractor is  entitled  to  an  appropriate  extension 
of  time,  and  liquidated  damages  cannot  be 
charged  for  the  period  of  delay. 

Appeal  of  Wyle  Maddox,  IBCA-248  (Dec.  20, 

7%T) 


DRAWINGS 

Where  a contractor  incurs  standby  costs 
prior  to  obtaining  clarifying  instructions  from 
the  Government  as  to  ambiguities  and  discrep- 
ancies in  Government  drawings,  such  expenses 
are  not  allowable  under  the  Changes  clause 
(October  1957  Edition  of  Standard  Form  32) 
which  provides  for  equitable  adjustment  con- 
cerning unchanged  work  as  well  as  changed 
work. 

Appeal  of  Weldfab,  Incorporated,  IBCA-268 
(Aug.  11,  1961)  68  I.  D.  241 


INTERPRETATION 

Under  a contract  for  maintenance  and  re- 
pair of  a radio  communication  system  in  Great 
Smoky  Mountains  National  Park,  the  contractor 
was  allowed  four  hours  after  notification  of  an 
interruption  of  service  to  be  within  the  Park  and 
on  his  way  to  the  site  of  trouble,  during  normal 
working  hours.  In  cases  of  dire  emergency,  the 
contracting  officer  could  require  immediate  re- 
pairs and  the  contractor  would  be  allowed  its 
"abnormal  charges"  such  as  overtime,  extra 
travel,  etc.  , pursuant  to  the  Changes  clause. 
Under  a modifying  letter  agreement  establish- 
ing reasonable  periods  of  time  for  repairs  to 
the  several  type s of  equipment  in  the  absence 
of  dire  emergency,  such  periods  commenced 
the  several  types  of  equipment  in  the  absence 
of  dire  emergency,  such  periods  commenced 
imme diately  upon  notification  to  the  contractor 
of  an  interruption  of  service,  and  liquidated 
damages  became  assessable  if  service  had  not 
been  restored  on  expiration  of  such  reasonable 
periods,  without  regard  for  the  contractor's 
normal  working  hours.  Although  the  modifying 
letter  agreement  was  silent  as  to  compensation, 
the  -contractor  is  entitled  to  additional  compen- 
sation for  abnormal  charges  such  as  overtime# 
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extra  travel,  etc.  , arising  out  of  the  added  re- 
quirement for  immediate  repairs. 

Appeal  of  Land-Air,  Inc.,  IBCA-211  (Jan.  13, 

1961) 


Where  a contract  provides  for  a maximum 
time  for  performance  of  a part  of  the  work,  and 
a Government  administrative  form,  used  for 
making  progress  payments,  refers  to  a longer 
time,  applicable  to  performing  a different  por- 
tion of  the  work,  such  form  will  not  be  consid- 
ered as  a modification  of  the  contract  require- 
ments. 

Appeal  of  Duncan  Construction  Company, 
IBCA-197  (Feb.  1,  1961) 


Under  a contract  clause  providing  for  ad- 
justment of  the  contract  price  in  the  event  rock 
is  encountered  in  excavating  work,  the  allowance 
of  additional  compensation  is  not  limited  to  rock 
excavated  within  the  immediate  building  site 
area,  by  another  clause  defining  the  scope  of 
that  section  of  the  contract  as  including  "ex- 
cavating1 * * * within  and  around  the  immediate 
building  site  area."  Additional  clauses  con- 
taining detailed  specifications  and  requirements 
for  excavation  work  under  diverse  items  of  the 
contract,  but  containing  no  specific  provision 
negating  or  allowing  additional  compensation  for 
rock  excavation,  are  consistent  with  the  con- 
tract clause  for  adjustment  of  the  price. 

Appeal  of  Robert  J.  Gordon  Construction  Co.  , 
IBCA-216  (Mar.  8,  1961) 


Under  a contract  for  the  placement  of  a 
gravel  blanket  overlain  by  riprap,  the  con- 
tractor is  not  entitled  to  additional  compensa- 
tion for  (a)  removing  spalls,  gravel,  dirt  and 
vegetative  matter  from  riprap  that  in  its  natural 
state,  as  ascertainable  by  a reasonable  site  in- 
vestigation, contains  more  of  such  extraneous 
material  than  is  permissible  under  a proper  in- 
terpretation of  the  specifications,  even  though 
the  riprap  is  taken  from  sources  that  are  de- 
scribed in  the  specifications  as  containing  rock 
"suitable  for  riprap,  " or  (b)  complying  with  in- 
structions as  to  the  procedures  to  be  used  in 
placing  and  smoothing  riprap,  given  by  an 
authorized  representative  of  the  contracting 
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officer,  in  the  absence  of  satisfactory  proof 
that  the  results  called  for  by  the  specifications 
could  have  been  achieved  at  less  expense 
through  the  use  of  other  procedures. 

Appeal  of  Lee  Moulding,  d/b/a  Lee  Moulding 
Construction  Co.  , IBCA-153  (Mar.  13,  1961) 

68  I.  D.  57 


The  rule  contra  proferenten  may  not  be 
applied  when  the  party  invoking  it  was  aware  of 
the  ambiguity. 

Appeal  of  Jensen  Ready  Mix  Company,  Inc.  , 
IBCA-157  (June  5,  1961) 


Where  the  contract  does  not  contemplate 
any  requirement  for  certain  work  directed  by 
the  contracting  officer  and  the  evidence  tends 
to  show  that  such  work  is  not  generally  in- 
cluded as  part  of  other  required  work,  the 
direction  of  such  additional  work  constitutes  a 
constructive  change  order  entitling  the  con- 
tractor to  an  equitable  adjustment. 

Where  a contract  provides  that  certain 
work  will  be  performed  where  specifically 
designated  by  the  contracting  officer  who  prior 
to  contract  completion  directs  that  no  further 
work  of  that  nature  shall  be  performed  and  the 
contractor  nevertheless  performs  further, 
records  of  a preliminary  inspection  estimating 
the  total  quantities  of  such  work  which  may  be 
required  do  not  constitute  work  orders 
authorizing  the  contractor  to  perform  such 
further  work  and  the  contractor  may  not  recov- 
er for  such  voluntary  work. 

A claim  for  additional  compensation  be- 
cause of  an  alleged  requirement  for  use  of  two 
sizes  of  strain  bands  to  fit  various  pole  diam- 
eters under  conflicting  interpretation  of  a 
drawing  will  be  denied,  where  the  evidence 
shows  that  the  contractor  did  not  rely  on  his 
interpretation  of  the  drawing  as  permitting  him 
to  use  one  universal  type  of  band  claimed  to  be 
adjustable  to  all  pole  diameters,  but  had  ad- 
mittedly used  both  sizes  of  bands  until  his 
stock  of  the  smaller  size  bands  was  exhausted. 

Appeal  of  Flora  Construction  Company, 
IBCA-180  (June  30,  1961) 


The  word  "approximate"  in  a oontract 
drawing  can  comprehend  substantial  variations 
from  the  figure  to  which  it  is  annexed  if  such 
variations  are  commensurate  with  the  other 
provisions  of  the  contract  and  with  the  exercise 
in  good  faith  of  the  discretion  reposed  in  the 
contracting  officer  by  them. 
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Where  a contract  contains  a direction  to 
achieve  a result  that  is  related  in  part  to  a 
facility  expressly  excluded  from  the  contract, 
the  physical,  functional  and  monetary  relation- 
ship between  such  result  and  such  facility,  as 
well  as  the  specific  terms,  history  and  general 
scheme  of  the  contract  provisions  are  to  be 
taken  into  account  in  determining  the  extent  to 
which  such  direction  constitutes  a part  of  the 
requirements  of  the  contract. 

Appeals  of  Erhardt  Dahl  Andersen,  IBCA-223, 
and  IB CA- 22 9 (July  17,  1961)  68  I.  D.  201 


When  contract  itself  is  both  confused  and 
confusing.  Board  will  apply  the  rule  of  contra 
proferentem. 

Appeal  of  Framlau  Corporation,  IBCA-228 
(Aug.  18,  1961) 


Where  a contract  for  the  sale  of  timber 
under  the  act  of  July  31,  1947,  as  amended, 
provides  that  the  purchaser  shall  be  liable  for 
the  full  purchase  price  named  in  the  contract, 
even  though  the  quantity  of  materials  actually 
severed,  extracted,  or  removed,  or  designated 
for  taking  is  less  than  the  estimated  quantity 
set  forth  in  the  contract,  the  purchaser  is  not 
entitled  to  a refund  of  any  portion  of  the  pur- 
chase price. 

Landreth  Timber  Company,  Inc.  , A -28861 
(Oct.  19,"  1961) 


The  phrase  "or  required  the  continuous 
use  of  explosives,"  as  used  in  a construction 
contract  providing  for  payment  of  additional 
compensation  for  excavation  of  boulders  of  a 
certain  size,  is  merely  descriptive  of  the  rock 
or  boulders  to  be  removed  and  does  not  require 
that  such  boulders  be  removed  by  blasting. 

Appeal  of  Fred  E.  Hicks  Construction  Com- 
pany, IBCA-271  (Oct.  20,  1961) 


Under  a contract  clause  providing  for 
equitable  adjustment  for  extra  work,  allowing 
actual  necessary  costs  including  use  of  equip- 
ment plus  allowance  of  1 5 percent  for  super- 
intendence, general  expense  and  profit,  but  ex- 
cluding from  actual  necessary  costs  any  allow- 
ance for  office  expenses,  general  superintend- 
ence, or  other  general  expenses,  the  hourly 
wages  and  automobile  rental  for  a general  fore- 
man, who  was  not  in  charge  of  all  work  under 
the  contract,  are  allowable  as  direct  costs  of 
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performing  the  extra  work  and  are  not  costs  of 
superintendence  or  other  general  expenses. 
Moreover,  the  doctrine  of  contra  proferentem 
requires  that  any  ambiguity  in  the  language  of 
such  clause  be  construed  against  the  Govern- 
ment as  its  author. 

Appeal  of  Midland  Constructors,  Ipc.  , 
IBCa-272  (Oct.  2,  1961)  68  I.  D.  277 


Understandings  or  thoughts  of  one  party  to 
a contract,  of  which  the  other  party  was 
reasonably  unaware,  cannot  serve  as  a founda- 
tion for  binding  the  latter  to  the  meaning  which 
the  former  placed  on  the  words  of  the  contract. 

Appeal  of  Erhardt  Dahl  Andersen,  IBCA-223 
(Dec.  1,  1961)  68  I.  D.  342 


MODIFICATION 

A price  adjustment  determined  by  the  con- 
tracting officer  through  the  procedures  estab- 
lished by  the  contract,  when  duly  accepted  or 
otherwise  agreed  to  by  the  contractor,  consti- 
tutes a valid  modification  of  or  supplement  to 
the  contract  terms  that  cannot  thereafter  be 
unilaterally  altered  by  the  contracting  officer. 

Appeal  of  Wickes  Engineering  and  Construction 
Company,  IBCA-191  (Jan.  18,  1961)  68  I.  D.  30 


Where  a contract  provides  for  a maximum 
time  for  performance  of  a part  of  the  work,  and 
a Government  administrative  form,  used  for 
making  progress  payments,  refers  to  a longer 
time,  applicable  to  performing  a different  por- 
tion of  the  work,  such  form  will  not  be  consid- 
ered as  a modification  of  the  contract  require- 
ments. 

Appeal  of  Duncan  Construction  Company, 
IBCA-197  (Feb.  1,  1961) 


NOTICES 

A claim  for  additional  compensation  pur- 
suant to  the  changed  conditions  clause  of  a con- 
struction contract,  wherein  it  is  alleged  that 
unprecedented  mosquitoes  prevented  a con- 
tractor from  using  a second  shift  of  employees 
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after  sundown,  when  presented  to  the  cpntract- 
ing  officer  more  than  two  years  subsequent  to 
the  beginning  of  the  alleged  changed  condition, 
is  not  considered  prompt  notice  of  a changed 
condition,  as  required  by  the  Changed  Condition 
clause  of  Standard  Form  23A. 

Appeal  of  Central  Florida  Construction  Company, 
IBCA-246  (Jan.  5,  1961) 


The  mere  consideration  of  a claim  on  its 
merits  by  the  contracting  officer  is  fatal  to  the 
invocation  of  the  lack  of  timeliness. 

Appeal  of  Wyle  Maddox,  IBCA-248 
(Feb.  1,  1961) 


There  is  a strong  presumption  that  a 
notice  by  mail,  properly  stamped,  addressed 
and  mailed,  was  received  by  the  addressee. 
Denial  of  receipt  by  the  Government  does  not 
successfully  rebut  such  presumption,  but 
creates  an  issue  of  fact,  requiring  denial  of  a 
motion  to  dismiss  the  appeal. 

Appeal  of  Production  Tool  Corporation, 
IBCA-262  (Apr.  17,  1961)  68  I.  D.  109 


A motion  by  the  Government  for  dismissal 
of  an  appeal  on  the  grounds  that  the  contractor 
failed  to  give  timely  written  notice  of  the  cause 
of  a delay  in  performance  will  be  denied,  where 
it  appears  that  the  contracting  officer  had  prior 
actual  knowledge  of  the  cause  of  the  delay. 

Appeal  of  Allied  Contractors,  Inc.,  IBCA-265 
(May  16,  1961)  68  I.  D.  145 


An  appeal  from  the  contracting  officer's 
denial  of  a contractor's  claim  for  extra  com- 
pensation will  not  be  dismissed  for  lack  of 
timely  notice  where  the  contracting  officer  in 
a written  decision  considers  the  claim  on  its 
merits. 

Appeal  of  Robertson-Henry  Company,  Inc.  , 

IB CA  -221  (Oct.  4,  1961) 


CONTRACTS-  -Continued 
PAYMENTS 

Where  the  contracting  officer's  findings 
are  based  on  a presumption  that  subsistence 
payments  are  included  in  increased  wage  rates 
and  are  therefore  not  eligible  for  escalation 
payments,  because  previous  union  labor  agree- 
ments with  the  contractor  contained  subsist- 
ence provisions  which  were  absent  from  the 
new  union  labor  agreements  providing  for  in- 
creased wage  rates,  such  presumption  is 
founded  on  circumstantial  evidence  and  is  re- 
butted by  the  contractor's  evidence  that  sub- 
sistence requirements  had  ceased  as  to  his  em- 
ployees who  had  been  provided  with  housing  and 
other  facilities  and  who  had  become  residents 
at  the  job  site,  and  further  evidence  that  the 
increased  wage  rates  were  essential  to  settle- 
ment of  a prolonged  strike  and  for  attracting  a 
sufficient  labor  supply  to  the  job  site  in  a des- 
ert area. 

Appeal  of  Merritt-Chapman  & Scott  Corporation, 
IBCA-240  (Jan.  4,  1961)  68  I.  D.”l 


Under  a contract  for  the  placement  of  a 
gravel  blanket  overlain  by  riprap  which  provides 
that  measurement  for  payment  is  to  be  made 
"to  the  neat  lines  and  grades  shown  on  the 
drawings  or  prescribed  by  the  contracting  offi- 
cer,” or  "on  the  basis  of  the  nominal  thickness 
shown  on  the  drawings  or  prescribed  by  the 
contracting  officer,"  gravel  or  riprap  placed 
outside  of  the  lines  shown  on  the  drawings  is 
not  to  be  measured  for  payment  in  the  absence 
of  satisfactory  proof  that  an  authorized  repre- 
sentative of  the  contracting  officer  required  the 
contractor  to  place  the  material  to  a greater 
thickness  than  shown  on  the  drawings. 

Under  a contract  for  the  building  of  a road, 
the  contractor  is  entitled  to  compensation  for 
excavating  unstable  natural  material  where  the 
Government  fails  to  prove  its  defense  that  pay- 
ment for  such  work  had  been  made,  but  is  not 
entitled  to  compensation  for  excavating  un- 
stable material  in  an  embankment  he  had  con- 
structed where  the  evidence  disproves  his  con- 
tention that  the  Government  inspectors  caused 
the  material  to  be  unstable  by  requiring  him  to 
wet  it  too  much. 

Appeal  of  Lee  Moulding,  d/b/a/  Lee  Moulding 
Construction.,  IBCA-153  (Mar.  13,  1961) 
68  I.  D.  57 


Where  a request  for  reconsideration  of  a 
decision  of  the  Board  is  not  persuasive  of  error 
by  the  Board,  the  decision  will  be  affirmed. 
Where  the  Board  finds  on  reconsideration  that 
its  prior  decision  was  in  error  as  to  the  amounts 
equitably  payable  under  a labor  escalation 
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clause,  the  Board  will  modify  its  decision 
accordingly. 

Appeal  of  Merritt-Chapman  &t  Scott  Corporation, 
IBCA-240  (Nov.  9,  1961)  68  I.  D.  363 


PERFORMANCE 

Under  a contract  for  the  placement  of  a 
gravel  blanket  overlain  by  riprap,  the  con- 
tractor is  not  entitled  to  additional  compensa- 
tion for  (a)  removing  spalls,  gravel,  dirt  and 
vegetative  matter  from  riprap  that  in  its  natural 
state,  as  ascertainable  by  a reasonable  site  in- 
vestigation, contains  more  of  such  extraneous 
material  than  is  permissible  under  a proper  in- 
terpretation of  the  specifications,  even  though 
the  riprap  is  taken  from  sources  that  are  de- 
scribed in  the  specifications  as  containing  rock 
"suitable  for  riprap,"  or  (b)  complying  with  in- 
structions as  to  the  procedures  to  be  used  in 
placing  and  smoothing  riprap,  given  by  an 
authorized  representative  of  the  contracting 
officer,  in  the  absence  of  satisfactory  proof 
that  the  results  called  for  by  the  specifications 
could  have  been  achieved  at  less  expense 
through  the  use  of  other  procedures. 

Under  a contract  for  the  building  of  a road, 
the  contractor  is  entitled  to  compensation  for 
excavating  unstable  natural  material  where  the 
Government  fails  to  prove  its  defense  that  pay- 
ment for  such  work  had  been  made,  but  is'  not 
entitled  to  compensation  for  excavating  un- 
stable material  in  an  embankment  he  had  con- 
structed where  the  evidence  disproves  his  con- 
tention that  the  Government  inspectors  caused 
the  material  to  be  unstable  by  requiring  him  to 
wet  it  too  much. 

Appeal  of  Lee  Moulding,  d/b/a  Lee  Moulding 
Construction  Co.  , IBCA-153  (Mar.  13,  1961) 

68  1.  D.  57 


PROTESTS 

The  protests  clause  customarily  inserted 
in  Bureau  of  Reclamation  construction  contracts 
does  not  apply  to  a ruling  that  is  communicated 
to  the  contractor  for  the  first  time  in  a decision 
made  under  the  "Disputes"  clause  of  the  con- 
tract, and  from  which  a timely  appeal  is  taken. 

Appeal  of  Lee  Moulding,  d/b/a  Lee  Moulding 
Construction  Co.  , IBCA-153  (Mar.  13,  1961) 

68  I.  D.  57 


PROTESTS  - - Continued 

A claim  based  on  the  failure  of  the  Gov- 
ernment to  close  a road  pursuant  to  the  terms 
of  a contract  for  the  construction  of  structures 
under  or  beside  such  road  is  a claim  for 
breach  of  contract,  but  a claim  based  on  a 
sequence  of  work  ordered  by  the  Government  in 
order  to  mitigate  the  consequences  of  such  fail- 
ure may  amount  to  a claim  for  a change  in  the 
contract  specifications.  No  price  adjustment 
on  account  of  such  a change,  however,  is  al- 
lowable for  (a)  stoppage  by  the  Government  of 
operations  being  performed  by  the  contractor 
that  contravene  oral  instructions  concerning 
the  sequence  of  work,  where  the  contractor  had 
not  observed  the  procedure  established  by  the 
contract  for  protesting  oral  instructions;  (b) 
operations  performed  on  the  contractor's  own 
initiative,  where  such  operations  were 
occasioned  by  the  failure  to  close  the  road 
rather  than  by  the  sequence  of  work  ordered, 
and  where  their  performance  was  not  compelled 
by  either  of  these  acts  of  the  Government;  or 
(c)  increased  supervision  expense  incident  to  a 
prolongation  of  the  performance  period  that  is 
caused  by  the  Government's  instructions  con- 
cerning the  sequence  of  work. 

Appeal  of  Seal  and  Company,  IBCA-181 
(Mar.  28,  1961)  68  I.  D.  94 


RELEASE 

Claims  for  remission  of  liquidated  damages 
on  account  of  delays  in  completing  a contract 
are  not  allowable  if  based  on  (a)  weather  condi- 
tions that  were  not  unusually  severe  for  the  lo- 
cality and  season  involved,  (b)  circumstances 
not  within  the  scope  of  the  claim  as  described 
in  an  exception  to  the  release  on  contract,  or 
(c)  failure  of  the  delays  to  cause  actual  loss  to 
the  Government  if  there  was  a reasonable  pos- 
sibility of  such  loss  when  the  contract  was 
made. 

Appeal  of  Lee  Moulding,  d/b/a  Lee  Moulding 
Construction  Co.  , IBCA-153  (Mar.  13,  1961) 

68  1.  D.  57 


An  exception  in  a release  taken  by  a con- 
tractor during  the  appeal  period  is  not  a prop- 
er substitute  for  a notice  of  appeal. 

Appeal  of  Alcan  Pacific  Company,  IBCA-276 
(May  8,  1961)  68  I.  D.  133 
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A contractor  is  barred  from  asserting  a 
claim  in  excess  of  the  amount  reserved  in  the 
release  on  contracts. 

Appeal  of  Midland  Constructors,  Inc.  , 
IBCA-272  (Oct.  2,  1961)  68  I.D.  277 


SUBCONTRACTORS  AND  SUPPLIERS 

Under  a supply  contract  Default  Clause,  a 
delay  caused  by  manufacturing  difficulties  en- 
countered by  a second-tier  subcontractor  is  not 
excusable  to  the  prime  contractor,  since  that 
cause  is  not  among  the  illustrative  examples  in 
the  Default  Clause  and  is  not  equatable  to  such 
examples. 

Appeal  of  Layne  and  Bowler  Export  Corporation, 
IBCA-245  (Jan.  18,  1 961 ) 68  I.  D.  33 


In  order  to  be  entitled  to  an  extension  of 
time  based  on  Clause  11  of  Standard  Form  32 
(Oct.  1957  ed.  ),  the  contractor -appellant  must 
establish  by  specific  facts  that  the  failure  to 
complete  the  contract  work  on  time  was  due 
to  causes  that  were  beyond  the  control  andwith- 
out  the  fault  or  negligence  of  the  contractor- 
appellant  and  the  subcontractor- supplier.  The 
Board  does  not  follow  the  Andresen  doctrine. 


Appeal  of  Clark  Engineering  & Machine  Co.  , 
IBCA-21 0 (Feb.  27,"  1961) 


CONTRACTS --Continued 

SUBSTANTIAL  EVIDENCE- -Continued 

bidding,  and  where  the  evidence  fails  to  estab- 
lish that  the  quantity  of  oversize  rock  in  the 
lining  was  excessive. 

Appeal  of  D.  A.  Whitley,  IBCA-177 
(Mar.  8,  1961) 


UNFORESEEABLE  CAUSES 

Claims  for  remission  of  liquidated  damages 
on  account  of  delays  in  completing  a contract 
are  not  allowable  if  based  on  (a)  weather  condi- 
tions that  were  not  unusually  severe  for  the  lo- 
cality and  season  involved,  (b)  circumstances 
not  within  the  scope  of  the  claim  as  described 
in  an  exception  to  the  release  on  contract,  or 
(c)  failure  of  the  delays  to  cause  actual  loss  to 
the  Government  if  there  was  a reasonable  pos- 
sibility of  such  loss  when  the  contract  was 
made. 

Appeal  of  Lee  Moulding,  d/b/a  Lee  Moulding 
Construction  Co.  , IBCA-153  (Mar.  13,  1961) 

68  I.D.  57 


The  prime  contractor's  failure  to  promptly 
furnish  its  supplier  with  required  dimensional 
data,  and  its  delay  in  installation  of  pumps  fol- 
lowing their  delivery  was  held  not  to  be  beyond 
its  control  and  without  its  fault  or  negligence 
within  the  meaning  of  the  "Damages  for  Delay" 
provision. 

Appeal  of  Coroneos  Plumbing  Company, 
IBCA-247  (Mar.  22,  1961) 


SUBSTANTIAL  EVIDENCE 

A claim  arising  out  of  an  alleged  changed 
condition  because  of  oversize  rock  in  a canal 
lining  will  be  disallowed,  where  the  presence 
of  some  quantity  of  oversize  rock  was  anti- 
cipated by  the  contract  specifications  and  was 
observed  at  the  site  by  the  contractor  before 


DESERT  LAND  ENTRY 
GENERALLY 

Where  land  within  a desert  land  entry  is 
reported  to  be  prospectively  valuable  for  oil 
and  gas  before  the  entryman  submits  final 
proof,  it  is  proper  to  require  the  entryman  to 
file  consent  to  the  reservation  to  the  United 
States  of  the  oil  and  gas  deposits  in  the  land  or 
to  contest  the  mineral  classification  of  the  land. 

Howard  C.  Eells  and  Edith  Frances  Eells, 

A- 28455  (Sept.  11,  1961) 


APPLICATIONS 

When  applications  for  desert  land  entry 
are  rejected  for  inadequacy  of  irrigation  plans 
and  for  failure  to  submit  evidence  of  right  to 
appropriate  underground  waters  under  State 


26 


DESERT  LAND  ENTRY- -Continued 

APPLICATIONS  - - Continued 

laws,  and  on  appeal  the  appellants  submit  addi- 
tional data  representing  or  indicating  substan- 
tial compliance  with  controlling  regulations,  the 
cases  will  be  remanded  for  reconsideration  of 
the  applications,  as  revised,  and  appropriate 
classification  action  as  is  then  warranted. 

Luther  Clarence  Long  et  al.  , A-28459 
(Feb.  20,  1961) 


An  application  to  make  desert  land  entry 
in  Nevada  is  properly  rejected  where  the  appli- 
cant, who  proposes  to  irrigate  the  land  by 
means  of  a well,  makes  no  showing  whatsoever 
that,  at  the  time  of  the  filing  of  his  application, 
he  had  taken  any  action  to  initiate  the  right  to 
appropriate  underground  water. 

Vernon  Casper  Hall,  A-28511  (Mar.  14,  1961) 


Applications  for  desert  land  entry  are 
properly  rejected  where  the  lands  applied  for 
are  not  surveyed. 

Clarence  H.  Coonce  et  al.  , A-28605  (Apr.  3, 

1961) 


A desert  land  application  is  properly  re- 
jected when  it  is  not  accompanied  by  the 
evidence  required  by  the  applicable  depart- 
mental regulations. 

Frances  E.  Auen,  A- 28440  (Apr.  7,  1961) 


Applications  for  desert  land  entry  on  arid 
land  not  accompanied  by  evidence  of  appropri- 
ate steps  to  obtain  a permanent  right  to  use 
underground  water  to  irrigate  the  cultivable 
land  within  the  proposed  entry  are  properly  re- 
jected even  though  subsequently  such  rights  may 
have  been  obtained. 

Louis  Bors  et  al.  , A - 2841  5 (July  14,  1 96  1) 


An  application  for  desert  land  entry  in 
Nevada  is  properly  rejected  when  the  applicant, 
who  proposes  to  irrigate  the  land  by  means  of 
pumping  from  a well,  makes  no  showing,  at  the 
time  of  the  filing  of  his  application,  that  he  had 
taken  any  action  to  initiate  a right  to  appropri- 
ate underground  water. 

Donald  C.  Glanville,  A-2873  5 (Aug.  28,  1961) 


DESERT  LAND  ENTRY  - -Continued 
CLASSIFICATION 

An  application  for  desert  land  entry  is 
properly  rejected  in  the  absence  of  a showing 
of  a source  of  an  adequate  supply  of  water  to 
irrigate  all  the  irrigable  acreage  of  the  pro- 
posed entry. 

Helen  Douglas  Garner,  A-28302  (Jan.  18,  1961) 

Where  the  physical  location  and  soil 
characteristics  of  land  included  in  a rejected 
desert  land  application  are  uncertain,  the  case 
will  be  remanded  for  a review  of  the  classifi- 
cation of  the  land. 

Raymond  B.  Ballard,  A-28332  (Jan.  19,  1961) 


Where  the  record  before  the  Department 
in  connection  with  applications  to  make  desert 
land  entry  does  not  contain  sufficient  informa- 
tion upon  which  a determination  can  be  made  as 
to  the  suitability  of  the  land  for  desert  land  en- 
try, the  case  will  be  remanded  to  the  Bureau  of 
Land  Management  for  further  consideration. 

Harold  R.  Nelson  et  al.  , A-28486  (Feb.  9,  1961) 


A desert  land  application  will  be  rejected 
where  the  annual  recharge  of  the  ground  water 
in  the  area  of  the  proposed  entry  is  less  than 
that  required  to  irrigate  patented  lands  and 
agricultural  entries  already  allowed  in  the  area. 

Frances  E.  Auen,  A-28440  (Apr.  7,  1961) 


A classification  as  suitable  for  desert  land 
entry  is  properly  refused  for  land  which  has 
soils  and  topography  less  favorable  for  the 
production  of  agricultural  crops  than  other  land 
in  a valley  possessing  a limited  underground 
supply  of  irrigation  water. 

Lonnie  D.  Clark,  Laura  M.  Clark,  A -286 15 
(July  19,  1961) 


A desert  land  classification  is  properly 
refused  for  land  dependent  for  irrigation  water 
upon  an  underground  basin  which,  on  the  basis 
of  current  information,  will  be  taxed  to  the 
limit  of  available  recharge  for  land  already  so 
classified  and  being  placed  under  cultivation. 

Classification  of  land  covered  by  a desert 
land  application  as  unsuitable  for  agricultural 
production  because  of  a limited  water  supply 
that  is  already  allotted  to  other  land  will  not  be 
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DESERT  LAND  ENTRY  — Continued 

CLASSIFICATION-  -Continued 

disturbed  in  the  absence  of  substantial  positive 
evidence  that  the  adverse  classification  is 
erroneous. 

George  Thomas  Long,  A-28630  (Aug.  10,  1961) 


An  application  for  desert  land  entry  is 
properly  rejected  upon  a determination  that  the 
land  is  marginal  for  agricultural  purposes  due 
to  poor  soil  conditions,  and  there  is  no  positive 
and  substantial  evidence  that  the  adverse  clas- 
sification is  erroneous. 

Dorothy  Gussie  Meyers,  A-28559  (Sept.  13, 
_____ 


CULTIVATION  AND  RECLAMATION 

Where  no  proof  of  the  reclamation  of  land 
embraced  in  a desert  land  entry  has  been  sub- 
mitted, the  entryman  is  not  entitled  to  a patent. 

Howard  C.  Eells  and  Edith  Frances  Eells, 

A-28455  (Sept.  11,  1961) 


EXTENSION  OF  TIME 

The  authority  of  the  Secretary  of  the  In- 
terior to  grant  an  extension  of  a desert  land 
entry  is  conditioned  upon  a showing  of  an  un- 
avoidable delay  in  the  construction  of  irrigation 
works  without  fault  on  the  part  of  the  entryman; 
the  personal  inability  of  the  entryman  to  per- 
form the  work  of  reclaiming  and  cultivating  the 
entry  because  of  illness  or  a well  driller ' s failure 
to  perform  his  contract  to  drill  a well  at  a time 
too  late  to  permit  reclamation  of  the  entry  is 
not  a reason  which  warrants  the  granting  of  an 
extension. 

John  F.  Hawkins,  A-28664  (Aug.  1,  1961) 


Because  the  language  of  the  Desert  Land 
Act,  as  amended,  is  mandatory,  the  Secretary 
of  the  Interior  has  no  discretionary  authority 
to  extend  the  time  within  which  a desert  land 
entryman  must  make  his  annual  expenditures 
and  file  his  annual  proof  of  them. 


DESERT  LAND  ENTRY- -Continued 

LANDS  SUBJECT  TO 

Applications  for  desert  land  entry  are 
properly  rejected  where  the  lands  applied  for 
are  not  surveyed. 

Clarence  H.  Coonce  et  al.  , A-28605  <Ar,r  1 

7%Tj  " 


An  application  for  desert  land  entry  is 
properly  rejected  when  the  land  applied  for  is 
withdrawn  from  appropriation  under  the  public 
land  laws. 

Leland  Odell  Whitmore,  Sr.  , et  al.  , A-28719 
(Aug.  30,  1961)  ' 


PROOF 

Because  the  language  of  the  Desert  Land 
Act,  as  amended,  is  mandatory,  the  Secretary 
of  the  Interior  has  no  discretionary  authority 
to  extend  the  time  within  which  a desert  land 
entryman  must  make  his  annual  expenditures 
and  file  his  annual  proof  of  them. 

Maynard  W.  Wilson,  A-28680  (Sept.  11,  1961) 


WATER  RIGHT 

An  application  to  make  desert  land  entry 
in  Nevada  is  properly  rejected  where  the  ap- 
plicant, who  proposes  to  irrigate  the  land  by 
means  of  a well,  makes  no  showing  whatsoever 
that,  at  the  time  of  the  filing  of  his  application, 
he  had  taken  any  action  to  initiate  the  right  to 
appropriate  underground  water. 

Vernon  Casper  Hall,  A-28511  (Mar.  14,  1961) 


Applications  for  desert  land  entry  on  arid 
land  not  accompanied  by  evidence  of  appropri- 
ate steps  to  obtain  a permanent  right  to  use 
underground  water  to  irrigate  the  cultivable 
land  within  the  proposed  entry  are  properly  re- 
jected even  though  subsequently  such  rights  may 
have  been  obtained. 

Louis  Bors  et  al.  , A-28415  (July  14,  1961) 


Maynard  W.  Wilson,  A-28680  (Sept.  11,  1961) 


DESERT  LAND  ENTRY  - -Continued 


FEDERAL  EMPLOYEES  AND  OFFICERS 


WATER  RIGHT --Continued 


AUTHORITY  TO  BIND  GOVERNMENT 


An  application  for  desert  land  entry  in 
Nevada  is  properly  rejected  when  the  applicant, 
who  proposes  to  irrigate  the  land  by  means  of 
pumping  from  a well,  makes  no  showing,  at  the 
time  of  the  filing  of  his  application,  that  he  had 
taken  any  action  to  initiate  a right  to  appropri- 
ate underground  water. 

Donald  C.  Glanville,  A-28735  (Aug.  28,  1961) 


An  applicant  can  gain  no  right  to  public 
land  because  he  may  have  been  misinformed 
by  the  land  office  that  the  land  was  available. 

Robert  L.  Miller,  A-28596  (Mar.  14,  1961) 

68  1.  D.  81 


ENLARGED  HOMESTEADS 


CLASSIFICATION 


Classification  of  land  as  unsuitable  for  en- 
larged homestead  entry  upon  a finding  that  the 
area  receives  insufficient  rainfall  to  permit 
dry  farming  is  proper  and  will  not  be  disturbed 
in  the  absence  of  convincing  evidence  to  the 
contrary. 

Frank  Harrington,  A-28425  (Jan.  18,  1961) 


INTEREST  IN  LANDS 

An  applicant  for  public  land  under  the 
Small  Tract  Act  who  subsequent  to  the  filing  of 
his  application  but  before  any  action  has  been 
taken  thereon  accepts  employment  in  the  De- 
partment of  the  Interior  thereby  becomes  in- 
eligible to  acquire  an  interest  in  public  land 
administered  by  the  Bureau  of  Land  Manage- 
ment and  his  desire  to  acquire  a homesite  is 
not  ground  for  recognition  of  an  exception  to  the 
department  rule  enunciating  such  ineligibility. 

Frederick  W.  Goldsmith,  A-28704  (Aug.  22, 
1961) 


An  application  for  enlarged  homestead  en- 
try is  properly  rejected  when  the  land  applied 
for  is  extremely  marginal  for  dry  land  farming. 

Jack  Carson  High,  A-28593  (Sept.  20,  1961) 


GRAZING  PERMITS  AND  LICENSES 


APPEALS 


An  application  for  enlarged  homestead  en- 
try is  properly  rejected  for  land  not  susceptible 
to  crop  production  by  dry  farming  operations 
for  lack  of  sufficient  moisture  and  because  of 
extreme  wind  erosion. 

Lawrence  W.  Glover,  A-28504  (Sept.  27, 

1961) 


An  appeal  to  the  Director  from  a hearing 
examiner's  decision  is  properly  dismissed 
where  the  notice  of  appeal  is  not  filed  with  the 
examiner  within  the  10 -day  period  provided  by 
the  Federal  Range  Code. 

An  appeal  to  the  Director  from  a hearing 
examiner's  decision  may  properly  be  dismissed 
where  the  appeal  is  not  filed  with  the  Director 
within  the  30-day  period  provided  by  the  Fed- 
eral Range  Code. 


Adam  Lenz  Estate,  A-28429  (Feb.  10,  1961) 


An  enlarged  homestead  application  is 
properly  rejected  where  but  a fractional  part  of 
the  land  is  arable  and  the  tract  has  been  classi- 
fied as  suitable  for  disposition  by  public  sale 
as  an  isolated  tract,  and  where  the  applicant 
indicates  that  the  predominant  returns  from  the 
entry  will  be  from  irrigated  production  of  row 
crops. 


Irving  C.  Elliott,  A-28645  (Sept.  27,  1961) 


GRAZING  PERMITS  AND  LICENSES--Continued 


HOMESTEADS  (ORDINARY)-  -Continued 
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BASE  PROPERTY  (Land) 

Generally 

The  range  code  has  authorized  recognition 
of  parallel  lands  as  qualified  base  in  the  ab- 
sence of  a special  rule  to  the  contrary  since 
1959,  and  the  propriety  of  recognizing  such 
lands  as  qualified  base  in  1957  in  a district 
which  had  no  special  rule  precluding  recogni- 
tion of  parallel  lands  is  now  moot. 

An  assertion  on  appeal  to  the  effect  that 
parallel  lands  were  recognized  as  qualified 
base  for  one  operator  but  were  not  so  recog- 
nized for  the  appellant  is  not  in  issue  on  appeal 
if  it  was  not  considered  by  the  hearing  exam- 
iner and  the  appeal  record  contains  no  evidence 
as  to  how  the  qualified  base  of  the  appellant  was 
determined, 

Herschel  Bedke,  A-28607  (July  21,  1961) 


FEDERAL  RANGE  CODE 

An  appeal  to  the  Director  from  a hearing 
examiner's  decision  is  properly  dismissed 
where  the  notice  of  appeal  is  not  filed  with  the 
examiner  within  the  10-day  period  provided  by 
the  Federal  Range  Code. 

An  appeal  to  the  Director  from  a hearing 
examiner's  decision  may  properly  be  dismissed 
where  the  appeal  is  not  filed  with  the  Director 
within  the  30-day  period  provided  by  the  Fed- 
eral Range  Code. 

Adam  Lenz  Estate,  A-28429  (Feb.  10,  1961) 


HOMESTEADS  (ORDINARY) 

GENERALLY 

Congress  had  as  its  purpose,  in  enacting 
the  Act  of  August  9,  1 912  (37  Stat.  26  5;  43 
U.S.  C.  541)  the  goal  of  affording  reclamation 
homestead  entrymen  and  water -right  applicants 
vested  rights  to  land  and  water  so  that  they 
could  raise  money  to  finance  farming  activities. 

Proposed  Repayment  Contracts  - Kings  and 
Kern  River  Projects,  M-36634  (Dec.  26,  1961) 

68  I.  D. 


AMENDMENT 

An  applicant  for  the  benefits  of  section 
2372  of  the  Revised  Statutes  which  permits  a- 
mendment  of  a homestead  entry  to  include  land 
intended  to  be  entered  for  land  not  intended  to 
be  entered  must  bring  himself  within  the  terms 
of  the  act;  it  is  not  sufficient  to  show  that  land 
entered  with  intention  to  do  so  was  not  avail- 
able for  homesteading  and  that,  therefore,  the 
purported  entry  gave  the  entryman  no  rights  in 
the  land. 

Paul  L.  Van  Cleve,  Jr.,  The  Van  Cleve 
Company,  A-28442  (Jan.  12,  1961) 


APPLICATIONS 

A comma  used  in  a description  of  a legal 
subdivision  such  as  the  "Wj  , SeV'  has  never 
been  accepted  by  the  Department  as  meaning 
"of"  but  only  as  meaning  "and"  so  that  the  de- 
scription given  would  mean  the  Wj  and  the  SE^, 
not  the  Wj  of  the  SE^  . 

A land  office  employee  has  no  authority  or 
duty  to  alter  an  erroneous  description  of  land 
in  a homestead  application. 

A receipt  issued  for  filing  fees  paid  with  a 
homestead  application  is  merely  an  acknowledge- 
ment that  the  moneys  have  been  received  and 
does  not  import  approval  or  allowance  of  the 
application. 

A homestead  application  is  properly  re- 
jected where  it  contained  a defective  description 
of  the  land  applied  for  and  before  the  descrip- 
tion was  corrected  a proper  application  was 
filed  by  another. 

Daniel  H.  Cruz,  A-28524  (Feb.  28,  1961) 


A homestead  application  is  properly  re- 
jected if  the  land  described  therein  is  more 
than  160  acres  and  the  amount  of  excess 
acreage  cannot  qualify  it  for  inclusion  under  the 
rule  of  approximation. 

Byron  K.  Baker,  A-28662  (Aug.  2,  1961) 


The  filing  of  a homestead  application  gives 
the  applicant  no  rights  in  the  land  covered  by 
the  application. 


Lewis  Lafon  Gourley,  A-28497  (Nov.  6,  1961) 
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CLASSIFICATION 

Classification  of  land  as  unsuitable  for 
homestead  entry  is  proper  where  the  soil  is  too 
shallow  for  ordinary  cultivation  and  the  land  is 
so  rough  that  it  has  an  extremely  marginal  valui 
even  for  orchard  purposes. 

Leon  G.  Beck,  A-Z8591  (Feb.  13,  1961) 


When  land  applied  for  under  the  Homestead 
law  is  classified  as  unsuitable  for  agricultural 
production  because  of  rough  topography,  steep 
slopes,  rocky  soils  and  absence  of  evidence  of 
an  adequate  supply  of  irrigation  water,  the 
classification  will  not  be  disturbed  in  the  ab- 
sence of  substantial,  positive  evidence  that  the 
classification  is  erroneous. 

John  Hayward  Dill,  A-28467  (Feb.  14,  1961) 


An  application  for  homestead  entry  on 
land  that  is  desert  in  character  is  properly  re- 
jected when  it  is  determined  that  there  is  in- 
adequate water  for  irrigation  in  the  closed 
basin  area  encompassing  the  land. 

Reno  H.  Lewis,  A-28457  (Feb.  20,  1961) 


Refusal  to  classify  land  for  homestead  pur- 
poses is  proper,  even  though  the  land  was  for- 
merly classified  for  homestead  purposes,  when 
upon  re-examination  and  appraisal,  the  land  is 
found  to  be  more  valuable  and  suitable  for  small 
tract  suburban  occupancy  than  for  agricultural 
use. 

John  James  King,  A-28592  (Feb.  21,  1961) 


Land  is  properly  classified  as  unsuitable 
for  homestead  entry  where  crops  cannot  be 
grown  without  irrigation  and  where  saline 
characteristics  of  the  soil  and  the  water  avail- 
able for  irrigation  are  unsuitable  for  the  suc- 
cessful production  of  crops  over  a period  of 
time. 

Max  J.  Curtis,  A-28472  (July  17,  1961) 


It  is  proper  to  refuse  to  classify  land  as 
suitable  for  homestead  entry  where  there  is  no 
showing  of  a permanent  source  of  water  from 
which  to  irrigate  and  reclaim  the  acreage  re- 
quired to  be  cultivated  under  the  homestead 
laws. 


HOMESTEADS  (ORDINARY) --Continued 
CLASSIFICATION-  -Continued 

An  application  for  homestead  entry  may  be 
allowed,  although  there  is  doubt  that  the  land 
included  in  the  application  comprises  an 
economic  farm  unit  capable  of  supporting  a 
family,  where  the  land  has  twice  previously 
been  classified  as  suitable  for  homestead  entry 
and  an  entry  has  previously  been  allowed  on  the 
land. 

Pete  S.  Stoneham,  A-28679  (Sept.  18,  1961) 


The  classification  of  desert  land  as  unsuit- 
able for  homestead  entry  is  proper  where  the 
soil  thereof  is  determined  to  be  incapable  of 
sustained  crop  production  and  the  applicant  does 
not  furnish  evidence  of  a water  right  and  fails 
to  make  a showing  that  he  has  an  adequate 
water  supply  for  necessary  irrigation. 

Bennie  Serafini,  A -28 546  (Sept.  19,  1961) 


Refusal  to  classify  land  for  homestead 
purposes  is  proper  when  the  land  is  found  to  be 
more  valuable  and  suitable  for  small  tract  pur- 
poses and  an  applicant  who  disputes  such  classi- 
fication must  show  by  substantial,  positive 
evidence  that  the  disputed  classification  is 
erroneous. 

Lewis  Lafon  Gourley,  A-28497  (Nov.  6,  1961) 


CONTESTS 

Under  the  Departmental  regulations  gov- 
erning private  contests,  a sufficient  contest 
charge  against  a homestead  entry  must  allege 
facts  which,  if  proved,  would  require  can- 
cellation of  the  entry. 

An  allegation  in  a private  contest  that  a 
settler  on  unsurveyed  land  "has  not  posted  his 
entry  adequately  for  the  public  to  be  aware  of 
it"  and  "has  not  blazed  a trail  or  corner  mark- 
ers to  said  property"  is  a sufficient  allegation 
that  the  settler  has  failed  to  mark  the  claim  by 
permanent  monuments  at  each  corner  as  re- 
quired by  the  statute  authorizing  settlement  on 
unsurveyed  land  in  Alaska. 

August  F.  Scheele  v.  Johnny  H.  Dockery, 
A-28541  (Mar.  30,  1961)  68  I.  D.  100 


Merritt  M.  Willis,  A-28635  (July  31,  1961) 
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CONTESTS-  - Continued 

Where  a contest  against  a homestead  entry 
has  been  suspended  because  the  entryman  is  in 
military  service  and  the  entryman  agrees  that 
the  contest  may  be  reinstated  if  his  military 
service  will  not  prevent  his  attendance  at  the 
hearing,  the  contest  proceeding  will  be  con- 
ditionally reinstated. 

David  H.  Evans  et  al.  , A-27353  (Supp.  ) 

(Oct.  18,  1961) 


LANDS  SUBJECT  TO 

Homestead  applications  are  properly  re- 
jected for  lands  which  were  withdrawn  from 
entry  under  the  public  land  laws  and  reserved 
for  military  purposes  or  for  use  by  the  Civil 
Aeronautics  Administration  when  the  applica- 
tions were  filed,  and  lands  so  withdrawn  do  not 
become  available  for  homestead  entry  until  the 
withdrawal  orders  are  revoked  and  orders 
opening  the  lands  to  such  entry  issued. 

Vance  Hudson  et  al.  , A-28571  (Mar.  10,  1961) 


MILITARY  SERVICE 

Where  a contest  against  a homestead  entry 
has  been  suspended  because  the  entryman  is  in 
military  service  and  the  entryman  agrees  that 
the  contest  may  be  reinstated  if  his  military 
service  will  not  prevent  his  attendance  at  the 
hearing,  the  contest  proceeding  will  be  con- 
ditionally reinstated. 

David  H.  Evans  et  al.  , A-27353  (Supp.  ) 

"(Oct.  18,  1961) 


HOMESTEADS  (ORDINARY) - -Continued 
RESIDENCE 

A charge  of  failure  to  establish  residence 
on  a homestead  entry  is  not  sustained  by 
evidence  that  the  residence  maintained  was  not 
of  the  character  contemplated  by  the  require- 
ments for  final  proof. 

The  requirement  of  the  homestead  law 
that  an  entrywoman  must  establish  residence  on 
the  entry  within  six  months  of  the  allowance 
thereof  is  met  where  it  is  shown  that  the  entry- 
woman,  although  remaining  employed  away  from 
the  land  and  maintaining  temporary  quarters 
near  her  employment,  spent  many  nights  on  the 
land  during  the  six-month  period  working  on  her 
cabin  and  showed  the  necessary  intent  to  make 
the  entry  her  home. 

Glenn  M.  Clarke  v.  Bertha  Mae  Tabbytite, 

A - 28531  (Feb.  2,  1961) 


SECOND  ENTRY 

An  application  for  a second  homestead 
entry  in  Alaska  is  properly  rejected  when  the 
applicant  relinquished  the  original  entry  only 
after  a successful  contest  of  another  home- 
stead entry  which  resulted  in  acquisition- of  a 
preference  right  of  entry  on  that  land  and  the 
record  indicates  that  she  relinquished  her 
first  entry  just  to  secure  better  land. 

Velma  Lorene  Shelley,  A-28572  (Mar.  10, 

T%T) 


SETTLEMENT 

A notice  of  location  of  a homestead  settle- 
ment is  properly  rejected  where  at  the  time  it 
is  made  the  land  involved  is  withdrawn  from 
settlement. 

Robert  L.  Miller,  A-28596  (Mar.  14,  1961) 

68  I.  D.  81 


MINERAL  RESERVATION 

The  provision  of  the  act  of  July  17,  1914 
requiring  that  a bond  be  filed  with  the  Secre- 
tary for  the  protection  of  the  owner  of  surface 
rights  before  prospecting  can  be  undertaken 
requires  that  such  a bond  must  be  filed  before 
a noncompetitive  lease  can  be  issued  or  an  as- 
signment approved. 

Donald  K.  Ladd  et  al.  , A- 28750  (June  26, 

68  I.D.  169 


1961) 
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INDIAN  ALLOTMENT  ON  PUBLIC  DOMAIN 
GENERALLY 

Where  the  Department  has  held  that  part  of 
the  land,  in  Alaska,  included  in  a notice  of 
settlement  location  or  occupancy  is  in  a prior 
approved  Indian  allotment  to  an  allottee,  now 
deceased,  and  where  the  settler  has  built  im- 
provements on  the  land  in  conflict  which  he  con- 
tinues to  occupy,  the  initiation  and  prosecution 
of  the  steps  necessary  to  convey  the  land  to  the 
settler  or  remove  him  from  it  are  to  be  under- 
taken by  the  Bureau  of  Indian  Affairs  which  has 
the  responsibility  for  determining  heirs  and 
supervising  conveyances  of  allotted  land,  not  by 
the  Bureau  of  Land  Management,  and  instruc- 
tions issued  by  a land  office  of  the  Bureau  of 
Land  Management  setting  a 90-day  period 
within  which  the  settler  must  reach  an  agree- 
ment with  the  heirs  of  the  allottee  or  be  re- 
moved from  the  land  are  set  aside. 

Edward  W.  Harrington,  A-28585  (Mar.  24, 

_____  68  j D 7g 


Where  a hearing  has  been  held  on  instruc- 
tions of  the  Director,  Bureau  of  Land  Manage- 
ment, to  determine  factual  matters  in  connec- 
tion with  an  application  for  an  Indian  allotment 
and  where  the  protestant  whose  allegations 
were  instrumental  in  causing  the  hearing  to  be 
held  is  not  notified  of  the  hearing  and  thereafter 
submits  affidavits  contradicting  in  all  material 
matters  the  applicant's  statements,  the  affi- 
davits cannot  be  made  part  of  the  record,  but 
the  hearing  will  be  reopened  to  permit  the 
protestant  to  submit  evidence. 

Grover  C.  Sanderson  et  al.  , A-28705 
"(Aug.  28,  1961)  6 8 I.  D.  248 


INDIAN  LANDS 
GENERALLY 

Lands  first  temporarily  withdrawn  from 
all  forms  of  entry  and  disposal  under  the  public 
land  laws  in  aid  of  legislation  for  restoration 
to  tribal  ownership  and  later  again  temporarily 
withdrawn  from  any  kind  of  disposal  pending 
determination  of  whether  they  should  be  re- 
stored to  tribal  ownership  are  not  thereafter 
subject  to  mineral  location. 

Lyman  B.  Crunk,  William  A.  Koby, 

A- 28738  (July  12,  1961)  68  I.  D.  190 


INDIAN  LANDS- -Continued 
ALLOTMENTS 
Alienation 


The  authority  of  the  Secretary  of  the 
Interior  to  cause  the  entire  allotment  of  a de- 
ceased Indian  to  be  conveyed  necessarily  in- 
cludes the  authority  to  cause  a lesser  interest 
therein,  namely  the  surface  as  distinguished 
from  the  mineral  estate,  to  be  conveyed. 

Status  of  Mineral  Interest  Reserved  in  an 
Approved  Conveyance  of  Indian  Lands  Allotted 
Under  the  General  Allotment  Act,  M-36630 
(Oct.  27,  1961) 


Patents 

Where  a patent  in  fee  failed  to  recite  the 
oil  and  gas  reservation  provided  by  the  Act  of 
March  3,  1927,  44  Stat.  1401,  for  the  benefit 
of  the  Indians  having  tribal  rights  on  the  Fort 
Peck  Reservation,  subsequent  purchasers  of 
the  fee  patented  land  were  nevertheless 
charged  with  notice  of  such  reservation. 

Estates  of  Elaine  Looking  and  George  Looking, 
LA-936  (Mar.  20,  1961)  68  I.  D.  75 


Under  the  applicable  statutes  and  existing 
departmental  regulations  governing  the  issu- 
ance of  patents  in  fee,  an  administrative  deci- 
sion not  to  issue  a patent  in  fee  for  a trust 
allotment  upon  the  Indian  owner's  application 
will  not  be  disturbed  on  appeal  when  the  record 
supports  a conclusion  that  the  applicant  is  not 
capable  of  adequately  managing  his  own  affairs. 

Application  of  Peter  Whiteman  for  a Patent  in 
Fee,  IA-1200  (June  5,  1961) 


DESCENT  AND  DISTRIBUTION 
Generally 

Approval  will  not  be  granted  a settlement 
agreement  between  persons  claiming  an  inter- 
est in  restricted  Indian  estates  where  contro- 
versy exists  as  to  the  meaning  of  such  agree- 
ment'with  respect  to  the  restricted  property. 

E s tates  of  Alex  (Boney)  Dixon  and  Kenneth  A. 
Dixon,  LA -1148  (Apr.  28,  1961) 


INDIAN  LANDS  - -Continued 


INDIAN  LANDS  - -Continued 
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DESCENT  AND  DISTRIB UTION- -Continued 
—————3—  ^ Y_-  -Continued 

A petition  for  the  reopening  of  an  Indian 
heirship  proceeding  more  than  sixteen  years 
after  the  Department  determined  the  heirs  of 
the  Indian  decedent  must  be  denied  on  the 
ground  it  was  not  submitted  within  the  period 
of  time  prescribed  in  the  departmental  probate 
regulations. 

Estate  of  Mrs.  Jack  Bowstring  or  Bonneasheak 
or  Pone  Aush  Eke  Unallotted  Red  Lake  Chippewa 
Indian,  IA-1250  (Sept.  11,  1961) 

68  I.  D.  262 


Claims  Against  Estates 

An  agreement  relating  to  restricted 
Indian  lands  which  has  not  been  given  depart- 
mental approval  is  null  and  void,  and  a claim 
based  upon  it  will  not  be  allowed  against  a re- 
stricted Indian  estate. 

Estate  of  James  Oliver  Butler  Dyer,  LA- 1159 
(May  1,  1961)  68  d.  122 


It  is  discretionary  with  the  Secretary  of 
the  Interior  or  his  authorized  representative 
as  to  whether  to  pay  from  restricted  Osage 
funds  a widower's  or  family  allowance  ordered 
by  the  Oklahoma  State  courts. 

Estate  of  Daisy  Ware  Beach,  LA-1160 

(June  12,  1961)  68  I.  D. 177 


Intestate  Succession 


In  the  devolution  of  an  intestate's  estate 
under  Oklahoma  law  kindred  of  the  half  blood 
who  are  not  the  blood  of  the  ancestor  from 
whom  the  property  came  to  the  intestate  will  be 
excluded  and  the  property  will  descend  to  other 
kindred  of  the  intestate  who  are  not  similarly 
excluded. 

Estate  of  Albert  Tahkony,  LA-834 
(Jan.  12,  1961) 


DESCENT  AND  DISTRIBUTION--Continued 
W_iM_s_ 

The  modification  of  a probate  order  by  an 
Examiner  of  Inheritance  with  respect  to  the 
allowance  of  a creditor's  claim  does  not  con- 
stitute reopening  of  the  case  in  regard  to  the 
determination  of  heirs,  and  denial  of  a petition 
for  rehearing  on  the  latter  point  was  proper 
when  the  time  for  filing  such  petition  had  ex- 
pired almost  two  years  before  the  denied  peti- 
tion was  filed. 

Estate  of  White  Hat  (Frank  Wood  or  Woods) 

A- 11  94  (May  1,  1961)  68  I.  D.  121 


LEASES  AND  PERMITS 
Generally 

A purchaser  of  Indian  lands  is  entitled  to 
rentals  paid  by  a lessee  of  the  lands  when  the 
invitation  for  bids  under  which  the  purchase  was 
made  so  provides,  and  this  right  is  unaffected 
by  the  date  when  title  to  the  land  passed  by 
patent  in  fee. 

Appeal  of  Emanuel  Bitterman,  LA-1170 
(June  5,  1961)  68  I.  D.  1 54 


OIL  AND  GAS  LEASING 

(Tribal  Lands) 

1 

Where  an  oil  and  gas  lease  of  unsurveyed 
land  describes  the  leased  property  by  metes 
and  bounds  but  contains  a rider  stating  that 
when  the  property  is  surveyed  the  description 
will  be  by  sections,  the  section  description 
will  control  upon  completion  of  the  survey  and 
the  metes  and  bounds  description  will  be  con- 
sidered as  having  served  only  a temporary 
purpose. 

Appeal  of  Continental  Oil  Company,  A- 1014 
(Nov.  8,  1961)  6fF  I.  D.  337 


SUB-SURFACE  ESTATES 

The  approval  of  a conveyance  in  fee  simple 
of  allotted  Indian  lands  held  in  trust  under  the 
General  Allotment  Act  in  which  is  contained  a 
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SUB -SURFACE  ESTATES  - -Continued 

reservation  of  a mineral  interest  does  not 
operate  to  free  the  retained  mineral  interest 
from  the  restrictions  theretofore  resting 
against  such  lands. 

Status  of  Mineral  Interest  Reserved  in  an 

Approved  Conveyance  of  Indian  Lands  Allotted 
Under  the  General  Allotment  Act,  M-36630 
(Oct.  27,  1961) 


INDIAN  TRIBES 

JUDGMENT  FUNDS 

Under  general  statutory  authority  empow- 
ering the  Secretary  of  the  Interior  to  approve 
the  advancement  of  tribal  funds  to  Indian  tribes, 
the  Secretary  is  authorized  to  advance  all 
categories  of  tribal  funds,  including  tribal 
judgment  funds. 

Authority  of  the  Secretary  of  the  Interior  to 
Approve  the  Advancement  of  Tribal  Judgment 
Funds  for  Tribal  Purposes,  M-36628  (Sept.  21, 
1961)  68  1.  D.  313 


INDIANS 

COMPETENCY 

Under  the  applicable  statutes  and  existing 
departmental  regulations  governing  the  issu- 
ance of  patents  in  fee,  an  administrative  deci- 
sion not  to  issue  a patent  in  fee  for  a trust 
allotment  upon  the  Indian  owner's  application 
will  not  be  disturbed  on  appeal  when  the  record 
supports  a conclusion  that  the  applicant  is  not 
capable  of  adequately  managing  his  own  affairs. 

Application  of  Peter  Whiteman  for  a Patent  in 
Fee,  IA-1200  (June  5,  1961) 


IRRIGATION  CLAIMS 
INJURY 

Crops 

Where  seepage  water  from  a Bureau  of  ~ 
Reclamation  facility  was  the  proximate  cause 
of  damage  to  crops  grown  on  lands  in  the  State 
of  Nebraska,  the  owner  thereof  may  be  reim- 
bursed from  funds  made  available  under  the 
Public  Works  Appropriation  Act,  1961.  In 
determining  the  amount  of  such  darhage,  under 
the  law  of  that  state,  there  must  be  deducted 
from  the  market  value  of  the  crops  lost,  all  the 
expenses  that  would  have  been  incurred  in 
harvesting  the  crops  and  otherwise  fitting  them 
for  market. 

Claim  of  Iiliff  M.  Banks,  T-960  (Ir.  ) 

(Feb.  10,  1961) 


WATER  AND  WATER  RIGHTS 
Seepage 

Where  seepage  water  from  a Bureau  of 
Reclamation  facility  was  the  proximate  cause 
of  damage  to  crops  grown  on  lands  in  the  State 
of  Nebraska,  the  owner  thereof  may  be  reim- 
bursed from  funds  made  available  under  the 
Public  Works  Appropriation  Act,  1961.  In 
determining  the  amount  of  such  damage,  under 
the  law  of  that  state,  there  must  be  deducted 
from  the  market  value  of  the  crops  lost,  all  the 
expenr.es  that  would  have  been  incurred  in 
harvesting  the  crops  and  otherwise  fitting  them 
for  market. 

Claim  of  Iiliff  M.  Banks,  T-960(Ir.)  (Feb.  10, 
1961) 


LABOR 

WAGE  RATES 

Where  the  contracting  officer's  findings 
are  based  on  a presumption  that  subsistence 
payments  are  included  in  increased  wage  rates 
and  are  therefore  not  eligible  for  escalation 
payments,  because  previous  union  labor  agree- 
ments with  the  contractor  contained  subsist- 
ence provisions  which  were  absent  from  the 
new  union  labor  agreements  providing  for  in- 
creased wage  rates,  such  presumption  is 
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founded  on  circumstantial  evidence  and  is  re- 
butted by  the  contractor's  evidence  that  sub- 
sistence requirements  had  ceased  as  to  his 
employees  who  had  been  provided  with  housing 
and  other  facilities  and  who  had  become  resi- 
dents at  the  job  site,  and  further  evidence  that 
the  increased  wage  rates  were  essential  to 
settlement  of  a prolonged  strike  and  for 
attracting  sufficient  labor  supply  to  the  job 
site  in  a desert  area. 

Appeal  of  Merritt-Chapman  & Scott  Corpora- 
tion,  IBCA-240  (Jan.  4,  1961)  68  I.  D.  1 


Where  a request  for  reconsideration  of  a 
decision  of  the  Board  is  not  persuasive  of 
error  by  the  Board,  the  decision  will  be  affirm- 
ed. Where  the  Board  finds  on  reconsideration 
that  its  prior  decision  was  in  error  as  to  the 
amounts  equitably  payable  under  a labor  es- 
calation clause,  the  Board  will  modify  its  de- 
cision accordingly. 

Appeal  of  Merritt-Chapman  & Scott  Corpora- 
tion, IBCA-240  (Nov.  9,  1961)  68  I.  D.  363 


A contractor  is  not  entitled  to  additional 
compensation  where  the  wages  paid  by  him 
pursuant  to  minimum  wage  rates  in  the  con- 
tract as  required  by  the  Davis -Bacon  Act  are 
later  increased  by  congressional  amendment  of 
the  minimum  wage  provisions  of  the  Fair  Labor 
Standards  Act. 

Appeal  of  R.  G-  Brown,  Jr.  , and  Company, 
IBCA-241  (Dec.  12,  1961) 


MATERIALS  ACT 

Geothermal  steam  is  not  a "mineral 
material"  and  hence  is  not  subject  to  disposi- 
tion under  the  Materials  Act  of  July  31,  1947, 
as  amended  (30  U.  S.  C.  , 1 958  ed.  , sec.  601 
etseq.  ). 

Authority  of  the  Department  of  the  Interior  to 
Dispose  of  Geothermal  Steam  Contained  in  the 
Public  Lands,  M-36625  (Aug.  28,  1961) 


MATERIAL  ACT  - -Continued 

Where  a contract  for  the  sale  of  timber 
under  the  act  of  July  31,  1947,  as  amended, 
provides  that  the  purchaser  shall  be  liable  for 
the  full  purchase  price  named  in  the  contract, 
even  though  the  quantity  of  materials  actually 
severed,  extracted,  or  removed,  or  designated 
for  taking  is  less  than  the  estimated  quantity 
set  forth  in  the  contract,  the  purchaser  is  not 
entitled  to  a refund  of  any  portion  of  the  pur- 
chase price. 

Landreth  Timber  Company,  Inc.  , A-28861 
(Oct.  19,  1961) 


MINERAL  LANDS 

MINERAL  RESERVATION 

Where  land  within  a desert  land  entry  is 
reported  to  be  prospectively  valuable  for  oil 
and  gas  before  the  entryman  submits  final 
proof,  it  is  proper  to  require  the  entryman  to 
file  consent  to  the  reservation  to  the  United 
States  of  the  oil  and  gas  deposits  in  the  land  of 
to  contest  the  mineral  classification  of  the  land. 

Howard  C.  Eells  and  Edith  Frances  Eells, 

A - 2845  5 (Sept.  1 1 , 1961) 


Where  a mineral  reservation  runs  for  a 
period  of  years  and  so  long  thereafter  as  there 
is  production,  and  the  reserved  oil  and  gas  is 
embraced  in  a unit  plan,  the  reservation  will 
contihue  as  long  as  there  is  production  any- 
where on  the  unit  plan,  even  though  there  is  no 
actual  production  from  the  reserved  mineral 
estate  itself. 

Extension  of  Term  Mineral  Interests  by  Reason 
of  Unit  Production,  M-36632  (Nov.  3,  1961) 


MINERAL  LEASING  ACT 
GENERALLY 


The  Secretary  is  given  no  authority  to  in- 
crease by  regulation  the  minimum  royalty 
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payable  on  oil  and  gas  leases  on  which  there 
has  been  discovery  above  the  amount  set  forth 
in  section  17(d)  of  the  Mineral  Leasing  Act,  as 
amended  (30  U.S.  C.  , sec.  226(d)). 

Meaning  of  "Minimum  Royalty"  as  used  in 
Mineral  Leasing  Act,  M-36618  (June  23,  1961) 


MINERAL  LEASING  ACT  FOR  ACQUIRED  LANDS 
GENERALLY 

It  is  not  necessary  that  detailed  descrip- 
tions be  included  in  an  oil  and  gas  lease  of  areas 
within  the  land  subject  to  an  oil  and  gas  lease 
upon  which  restricted  drilling  operations  are 
required;  it  is  sufficient  if  the  means  by  which 
such  information  canbe  obtained  is  given  therein. 

Mrs.  Nettie  M.  Lewis,  Dr.  Monroe  J.  Roman- 
sky,  A-28535  (Jan.  27,  1961)"" 


An  application  for  an  acquired  lands  non- 
competitive oil  and  gas  lease  is  not  properly 
rejected  as  not  being  in  the  public  interest 
where  the  United  States  acquired  the  land  sub- 
ject to  the  reservation  in  the  grantor  of  a per- 
petual royalty  of  12^ percent  in  the  oil,  gas,  and 
other  minerals  produced  from  the  land,  merely 
because,  upon  production  from  the  leasehold, 
no  royalties  would  be  payable  to  the  United 
States  as  the  royalties  reserved  to  the  grantor 
are  deductible  from  the  total  12^  percent  royal- 
ty payable  to  the  United  States  under  such  a 
lease. 

Paul  Blake,  A-27882  (Oct.  24,  1961) 
68  1.  D.  322 

An  application  for  an  acquired  lands  non- 
competitive oil  and  gas  lease  is  not  properly 
rejected  as  not  being  in  the  public  interest 
where  the  United  States  acquired  the  land  sub- 
ject to  the  reservation  in  the  grantor  of  a per- 
petual royalty  of  1 2|  percent  or  more  in  the 
oil,  gas,  and  other  minerals  produced  from  the 
land,  merely  because,  upon  production  from 
the  leasehold,  no  royalties  would  be  payable  to 
the  United  States  as  the  royalties  reserved  to 
the  grantor  are  deductible  from  the  total  of  12^- 
percent  royalty  payable  to  the  United  States 
under  such  a lease. 

Paul  Blake,  A-28553  (Dec.  8,  1961) 


MINING  CLAIMS 
GENERALLY 

A mining  claimant  who  places  valuable  im- 
provements upon  his  mining  claim  does  not 
thereby  acquire  rights  or  equities  which  en- 
title him  or  someone  associated  with  him  to 
special  consideration  in  an  attempt  to  acquire 
rights  in  the  same  land  under  the  Small  Tract 
Act  after  abandonment  of  the  mining  claim. 

Arabelle  Hoover  et  al.  , A-28430  (Jan.  19, 

1961) 


COMMON  VARIETIES  OF  MINERALS 

Sand  and  gravel  suitable  for  all  construc- 
tion purposes,  free  from  deleterious  substances 
and  having  proportions  of  sand  and  gravel  which 
meet  construction  specifications  without  ex- 
pensive processing,  but  used  only  for  the  same 
purposes  as  other  widely  available,  but  less 
desirable  deposits  of  sand  and  gravel,  are 
common  varieties  of  sand  and  gravel  and  not 
locatable  under  the  mining  laws  since  these 
facts  do  not  give  them  a special,  distinct  value. 

United  States  v.  J.  R.  Henderson,  A- 28496 
(Jan.  "T 3,  1961)  68  I.  D.  26 


When  the  sole  production  of  a placer  min- 
ing claim  located  prior  to  July  23,  1955,  is 
"blow  sand"  that  can  be  disposed  of  in  only  a 
small  local  market  area  as  underfill  and  for 
horticultural  purposes,  a discovery  of  a valu- 
able mineral  has  not  been  made  and  the  claim  is 
not  subject  to  patent  under  the  mining  laws, 
since  the  sand  so  used  cannot  be  classified  as 
sand  then  subject  to  location  under  the  mining 
laws. 

United  States  v.  Abe  Jaramillo,  A-28533 
(Feb.  6,  1 961) 


Limestone  used  in  the  manufacture  of 
Portland  cement  is  a "common  variety"  within 
the  meaning  of  section  3 of  the  Act  of  July  23, 
1955  (30  U.  S.  C.  , 1958  ed.  , sec.  611),  unless 
it  has  some  distinct  and  special  properties  not 
generally  found  in  limestone  deposits  which 
make  it  especially  valuable  for  this  use.  A 
limestone  deposit  used  in  the  manufacture  of 
Portland  cement  is  not  to  be  classed  as  a "com- 
mon variety"  merely  because  some  additional 
material  is  needed  in  manufacturing  the  deposit 
into  a Portland  cement  clinker. 

Determination  of  What  Constitutes  a "Common_ 
Variety"  of  Limestone  Used  in  the  Manufacture 
of  Portland  Cement,  M-366l9(May  12,  1961) 
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COMMON  VARIETIES  OF  MINERALS 
- -Continued 

To  satisfy  the  requirement  for  discovery 
on  a placer  mining  claim  located  for  sand  and 
gravel  before  July  23,  1955,  it  must  be  shown 
that  the  exposed  materials  appearing  within  the 
limits  of  the  claim  could  have  been  extracted, 
removed  and  marketed  at  a profit  prior  to  that 
date,  and  when  such  a showing  is  not  made  the 
mining  claim  is  properly  declared  null  and 
void. 

United  States  v.  Nick  Chournos  et  al.  , 

A- 28577  (July  14,  1961) 


To  satisfy  the  requirements  of  a discovery 
on  a placer  mining  claim  located  for  sand  and 
gravel,  it  must  be  shown  that  the  deposit  can 
be  extracted,  removed  and  presently  marketed 
at  a profit  and  when  such  showing  is  not  made  the 
claim  is  properly  declared  null  and  void. 

United  States  v.  Mary  V.  Chamberlin, 

A-28610  (July  17,  1961) 


To  constitute  a valid  discovery  of  common 
varieties  of  nonmetallic  minerals  of  widespread 
occurrence  upon  a mining  claim  there  must  be 
exposed  within  the  limits  of  the  claim  a deposit 
of  such  mineral  of  such  character  that  a person 
of  ordinary  prudence  would  be  justified  in  the 
further  expenditure  of  his  labor  and  means,  with 
a reasonable  prospect  of  success,  in  developing 
a valuable  mine  for  a present  market;  and,  in 
addition,  it  must  be  shown  that  the  deposits  can 
be  extracted,  removed,  and  marketed  at  a 
profit. 

United  States  v.  Iron  Clad  Mining  Company, 

A- 286 55  (Sept.  14,  1961) 


Limestone  is  a "common  variety"  within 
the  meaning  of  section  3 of  the  Act  of  July  23, 
1955  (30  U.S.C.  , 1958  ed.  , sec.  611),  unless 
it  has  some  distinct  and  special  properties  not 
generally  found  in  limestone  deposits.  A lime- 
stone deposit  used  in  the  manufacture  of  Port- 
land cement  is  not  to  be  classed  as  a "common 
variety"  merely  because  some  additional 
material  is  needed  in  manufacturing  the  deposit 
into  a Portland  cement  clinker. 

Determination  of  What  Constitutes  A "Common 
Variety"  of  Limestone  Used  in  the  Manufacture 
of  Portland  Cement,  M- 366 19  (Supp.  ) (Oct.  5, 
1961) 


MINING  CLAIMS- -Continued 

COMMON  VARIETIES  OF  MINERALS 
- -Continued 

It  is  proper  to  declare  mining  claims  lo- 
cated for  sand  and  gravel  prior  to  July  23,  1955, 
to  be  null  and  void  and  to  reject  an  application 
for  a mineral  patent  covering  those  claims 
where  the  locators  fail  to  show  that  the  deposits 
within  the  claims  can  be  extracted,  removed, 
and  marketed  at  a profit. 

United  States  v.  R.  B.  Borders,  et  al.  , 

A -28624  (Oct.  23,  1961) 


CONTESTS 

The  denial  of  a request  by  a contestee  in  a 
mining  contest  to  inspect  and  copy  any  investiga- 
tive report,  appurtenant  maps  and  photographs 
relating  to  its  mining  claims  which  may  be  con- 
tained in  the  files  and  used  by  the  Bureau  of 
Land  Management  as  the  basis  for  a determina- 
tion to  contest  the  mining  claim  may  be  a proper 
exercise  of  executive  privilege,  but  where  there 
has  been  a lapse  of  ten  years  since  the  contest 
was  first  brought,  the  claim  has  been  mined  and 
sold  several  times,  and  the  mineral  report  and 
related  documents  are  mainly  technical  and 
factual,  the  contestee  will  be  allowed  to  examine 
the  technical  and  factual  portions  of  them. 

United  States  v.  Julius  S.  Foster  Minerals 
Engineering  Company  Climax  Uranium  Company, 
A-28252  (Jan.  25,  1961) 


A mineral  contest  is  in  the  nature  of  an 
in  rem  or  quasi  in  rem  proceeding. 

Service  by  Publication,  M-36616  (May  12, 
1961) 


Where  an  administrator  of  the  estate  of  a 
deceased  locator  of  mining  claims  answered 
each  and  every  allegation  in  complaints  filed  by 
the  Government  against  the  validity  of  the 
claims  and  where,  because  of  lack  ofknowledge, 
the  administrator  neither  admitted  nor  denied 
the  material  allegations  thereof  the  answers 
will  be  deemed  to  be  denials  of  the  allegations 
and  hearings  will  be  held  to  determine  the 
validity  of  the  claims. 

United  States  v.  M.  V.  Browning,  Administra- 
tor of  the  Estate  of  O.  W.  Browning,  Deceased, 
A- 286 1 1 (July  6,  1961)  68  I.  D.  183 
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Where  a contest  is  brought  against  a min- 
ing claim  on  the  ground  of  lack  of  discovery, 
following  the  filing  of  an  application  for  a min- 
eral patent,  the  burden  of  proof  is  upon  the 
contestee  to  show  by  a preponderance  of  the 
evidence  that  a discovery  has  been  made  and 
where  the  contestee  meets  the  evidence  pro- 
duced by  the  Government  with  evidence  of  equal 
weight  only,  he  is  not  entitled  to  receive  a 
mineral  patent. 

United  States  v.  Clyde  Raymond  Altman  and 
Charles  M.  Russell,  A-28478  (July  17,  1961) 

68  I.  D.235 


In  a contest  against  the  validity  of  a mining 
claim  the  United  States  must  present  a prima 
facie  case  that  the  claim  is  invalid,  whereupon 
the  claimant  must  show  by  a preponderance  of 
the  evidence  that  his  claim  is  valid,  and  if  he 
does  not  his  claim  is  properly  held  invalid. 

United  States  v.  Mary  V.  Chamberlin, 

A-28610  (July  17,  1961) 


DETERMINATION  OF  VALIDITY 

A challenge  to  a mining  claimant's  right 
to  patent  for  want  of  a discovery  of  a valuable 
mineral  deposit  within  the  claim  requires  an 
adjudication  of  the  validity  of  the  claim  and  in 
case  of  an  adverse  decision  on  the  issue  of  dis- 
covery necessarily  results  in  a declaration  that 
the  claim  is  null  and  void. 

United  States  v.  New  Park  Mining  Company, 
A-28530  (Jan.  25,  1961) 


A mining  claimant  is  entitled  to  a hearing 
in  a contest  against  his  mining  claim  but  h^ 
loses  such  right  by  his  failure  to  file  an  answer 
denying  the  charge  against  the  claim  within  the 
time  allowed  by  the  rules  of  practice,  and  his 
claim  may  properly  be  declared  null  and  void. 

United  States  v.  Raymer  Garnett  et  al.  , 

A - 28545  (Jan.  31,  1961) 


A mining  claim  that  is  located  on  land 
subsequently  reserved  for  a power  site  will  not 
be  forfeited  for  failure  of  the  claimant  to  file  a 
copy  of  notice  of  location  within  the  time  speci- 
fied in  the  act  of  August  11,  1955,  nor  will  a 


MINING  CLAIMS- -Continued 

DETERMINATION  OF  VALIDITY --Continued 

mining  claim  located  after  August  11,  1 955,  on 
power  site  land  be  forfeited  for  that  reason. 

James  M.  Wells  et  al.  , A-28549  (Feb.  10, 

T95T) 


To  satisfy  the  requirement  for  discovery 
on  a placer  mining  claim  located  for  sand  and 
gravel  before  July  23,  1955,  it  must  be  shown 
that  the  exposed  materials  appearing  within  the 
limits  of  the  claim  could  have  been  extracted, 
removed  and  marketed  at  a profit  prior  to  that 
date,  and  when  such  a showing  is  not  made  the 
mining  claim  is  properly  declared  null  and 
void. 

United  States  v.  Nick  Chournos  et  al. , 

A- 28577  (July  14,  1961) 


Where  a contest  is  brought  against  a min- 
ing claim  on  the  ground  of  lack  of  discovery, 
following  the  filing  of  an  application  for  a min- 
eral patent,  the  burden  of  proof  is  upon  the 
contestee  to  show  by  a preponderance  of  the 
evidence  that  a discovery  has  been  made  and 
where  the  contestee  meets  the  evidence  pro- 
duced by  the  Government  with  evidence  of  equal 
weight  only,  he  is  not  entitled  to  receive  a 
mineral  patent. 

United  States  v.  Clyde  Raymond  Altman  and 
Charles  M.  Russell,  A-28478  (July  17,  1961) 

68  I.  D.235 


A decision  declaring  six  lode  mining 
claims  null  and  void  for  lack  of  discovery  is 
proper  where  evidence  at  a hearing  supports 
the  conclusion  that  there  has  not  been  a dis- 
covery of  minerals  of  such  a character  that  a 
person  of  ordinary  prudence  would  be  justified 
in  the  further  expenditure  of  his  labor  and 
means,  with  a reasonable  prospect  of  success, 
in  developing  valuable  mines,  although  he  might 
be  justified  in  further  exploration  of  the  claims 
with  the  view  of  making  a discovery. 

United  States  v.  C.  F.  Pruess,  Sr.  , et  al.  • 
A-28641  (Aug.  22,  1961) 


DISCOVERY 

An  assumption  of  mineralization  inferred 
from  the  results  of  geological  mapping  and  geo- 
physical and  geochemical  testing,  which  simply 
invites  further  exploration  with  a reasonable 
chance  of  finding  a vein  or  lobe  of  mineral  in 
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rock  in  place,  is  not  sufficient  to  show  a dis- 
covery of  a valuable  mineral  deposit  which  will 
meet  the  requirement  of  the  mining  laws. 

When  the  conclusion  sought  to  be  established 
by  geophysical  and  geochemical  evidence  is 
merely  that  a geological  inference  may  be  made 
of  the  existence  of  unexposed  mineralizationbe- 
low  the  surface  which  would  justify  further  ex- 
ploration in  the  hope  of  exposing  a vein  or  lobe, 
it  is  not  necessary  to  determine  whether  that 
evidence  could  be  accepted  as  establishing  the 
discovery  of  a vein  or  lobe. 

United  States  v.  New  Park  Mining  Company, 
A-28530  (Jan.  25,  1961) 


When  the  sole  production  of  a placer  min- 
ing claim  located  prior  to  July  23,  195b,  is 
"blow  sand"  that  can  be  disposed  of  in  only  a 
small  local  market  area  as  underfill  and  for 
horticultural  purposes,  a discovery  of  a valu- 
able mineral  has  not  been  made  and  the  claim  is 
not  subject  to  patent  under  the  mining  laws,  sine 
the  sand  so  used  cannot  be  classified  as  sand 
then  subject  to  location  under  the  mining  laws. 

United  States  v.  Abe  Jaramillo,  A-28533 
(Feb.  6,  1961) 


To  satisfy  the  requirement  for  discovery 
on  a placer  mining  claim  located  for  sand  and 
gravel  before  July  23,  1955,  it  must  be  shown 
that  the  exposed  materials  appearing  within  the 
limits  of  the  claim  could  have  been  extracted, 
removed  and  marketed  at  a profit  prior  to  that 
date,  and  when  such  a showing  is  not  made  the 
mining  claim  is  properly  declared  null  and 
void. 

United  States  v.  Nick  Chournos  et  al.  , 

A-28577  (July  14,  1961) 


Where  an  applicant  for  a mineral  patent 
has  shown  no  more  than  that  there  are  bodies 
of  low-grade  minerals  on  his  claims  and  has 
not  shown  that  there  is  a reasonable  expectation 
that  the  minerals  exposed  on  the  claims  lead  to 
minerals  of  greater  value  or  that  they  exist  in 
quantities  which  would  cause  a prudent  man  to 
expend  his  time  and  money  in  developing  the 
claims,  the  applicant  is  not  entitled  to  a miner- 
al patent. 


MINING  CLAIMS --Continued 

DISCOVERY  - -Continued 

A valid  discovery  under  the  mining  laws 
requires  more  than  the  finding  of  mineral  indi- 
cations which  would  not  warrant  development 
work  but  only  further  exploratory  work  to  de- 
termine if  a valuable  mineral  deposit  exists  in 
the  claim. 

United  States  v.  Clyde  Raymond  Altman  and 
Charles  M.  Russell,  A-28478  (July  17,  1961) 

68  I.  D.  235 


In  a contest  against  the  validity  of  a mining 
claim  the  United  States  must  present  a prima 
facie  case  that  the  claim  is  invalid,  whereupon 
the  claimant  must  show  by  a preponderance  of 
the  evidence  that  his  claim  is  valid,  and  if  he 
does  not  his  claim  is  properly  held  invalid. 

To  satisfy  the  requirements  of  a discovery 
on  a placer  mining  claim  located  for  sand  and 
gravel,  it  must  be  shown  that  the  deposit  can 
be  extracted,  removed  and  presently  marketed 
at  a profit  and  when  such  showing  is  not  made 
the  claim  is  properly  declared  null  and  void. 

United  States  v.  Mary  V.  Chamberlin, 

A -286  10  (July  17,  1961) 


A valid  discovery  on  a lode  claim  requires 
finding  valuable  deposits  of  mineral  in  rock  in 
place  so  located  that  the  vein  or  mineral-bear- 
ing body  may  be  followed  with  reasonable  hope 
and  assurance  of  ultimately  developing  a valu- 
able mine.  Reports  of  assays  showing  that 
occasional  samples  of  material  from  lode  min- 
ing claims  contain  high  values  for  gold  are  not 
conclusive  evidence  of  a valid  discovery  but 
other  relevant  factors  are  to  be  considered, 
such  as  the  extent  of  mineral  deposits  on  the 
claims  and  the  number  of  samples  of  material 
assayed  from  the  claims  showing  only  a trace 
or  no  mineral  values,  in  determining  whether  a 
discovery  of  valuable  minerals  has  been  made. 

A decision  declaring  six  lode  mining 
claims  null  and  void  for  lack  of  discovery  is 
proper  where  evidence  at  a hearing  supports 
the  conclusion  that  there  has  not  been  a dis- 
covery of  minerals  of  such  a character  that  a 
person  of  ordinary  prudence  would  be  justified 
in  the  further  expenditure  of  his  labor  and 
means,  with  a reasonable  prospect  of  success, 
in  developing  valuable  mines,  although  he  might 
be  justified  in  further  exploration  of  the  claims 
with  the  view  of  making  a discovery. 

United  States  v.  C.  F.  Pruess,  Sr.  , et  al.  , 
A-28641  (Aug.  22,  1961) 


The  finding  of  mineralization  in  place  be^ 
tween  walls  of  country  rock  which  may  induce 
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a prudent  person  to  undertake  further  explora- 
tion in  the  hope  of  uncovering  greater  values 
is  not  sufficient  to  constitute  a discovery  un- 
less the  mineralization  exposed  is  sufficient  to 
justify  a person  of  ordinary  prudence  in  the 
further  expenditure  of  his  labor  and  means  with 
a reasonable  prospect  of  success  in  developing 
a valuable  mine. 

It  is  not  until  minerals  have  been  found 
and  the  evidence  is  of  such  a character  that  a 
person  of  ordinary  prudence  would  be  justified 
in  the  further  expenditure  of  his  labor  and 
means,  with  the  reasonable  prospect  of  suc- 
cess, in  developing  a valuable  mine,  that  the 
requirement  of  discovery  under  the  mining 
laws  has  been  met. 

United  States  v.  RichardS.  Way  et  al.  , 

AT28739  (Sept.  11,  1961)  ~ 


To  constitute  a valid  discovery  upon  a lode 
mining  claim  there  must  be  exposed  within  the 
limits  of  the  claim  a vein  or  lode  of  mineral- 
bearing rock  in  place  of  such  character  that  a 
person  of  ordinary  prudence  would  be  justified 
in  the  further  expenditure  of  his  labor  and 
means,  with  a reasonable  prospect  of  success, 
in  developing  a valuable  mine. 

To  constitute  a valid  discovery  of  common 
varieties  of  nonmetallic  minerals  of  widespread 
occurrence  upon  a mining  claim  there  must  be 
exposed  within  the  limits  of  the  claim  a deposit 
of  such  mineral  of  such  character  that  a person 
of  ordinary  prudence  would  be  justified  in  the 
further  expenditure  of  his  labor  and  means,  with 
a reasonable  prospect  of  success,  in  developing 
a valuable  mine  for  a present  market;  and,  in 
addition,  it  must  be  shown  that  the  deposits  can 
be  extracted,  removed,  and  marketed  at  a 
profit. 

United  States  v.  Iron  Clad  Mining  Company, 

A- 28655  (Sept.  14,  1961) 


Mining  claims  and  mill  sites  are  properly 
declared  null  and  void  where  the  evidence  indi- 
cates that  a discovery  of  valuable  minerals  has 
not  been  made  on  the  claims  and  that  the  mill 
sites  are  neither  being  occupied  or  used  for 
mining  and  milling  purposes  nor  intended  to  be 
occupied  and  used  for  mining  and  milling  pur- 
poses. 

United  States  v.  Charles  P.  Ma cKenzie, 
A-28659  (Nov.  1,  1961) 


MINING  CLAIMS  - -Continued 
HEARINGS 

A mining  claimant  is  entitled  to  a hearing 
in  a contest  against  his  mining  claim  but  he 
loses  such  right  by  his  failure  to  file  an  answer 
denying  the  charge  against  the  claim  within  the 
time  allowed  by  the  rules  of  practice,  and  his 
claim  may  properly  be  declared  null  and  void. 

United  States  v.  Raymer  Garnett  et  al. , 
A-28545  (Jan.  31,  1961) 


LANDS  SUBJECT  TO 

The  filing  of  an  amended  notice  of  location 
of  a mining  claim  while  the  land  is  withdrawn 
from  mineral  location  does  not  render  invalid 
a claim  located  when  the  land  was  available  for 
location  under  the  mining  laws. 

James  M.  Wells  et  al.  , A-28549  (Feb.  10, 

7961) 


Where  land  is  classified  as  suitable  for 
disposition  as  a small  tract  pursuant  to  an  ap- 
plication filed  by  an  applicant  who  gains  a pref- 
erence right  to  a lease  or  purchase  of  the  tract 
as  a result  of  the  classification,  a mineral  lo- 
cation made  after  the  application  was  filed  but 
before  the  land  was  classified  becomes  invalid. 

The  fact  that  land  is  covered  by  a small 
tract  application  or  that  the  Department  on  its 
own  initiative  is  considering  it  for  disposition 
as  a small  tract  does  not  remove  it  from 
mineral  location. 

Where  the  land  office  has  been  notified 
that  land  is  under  consideration  for  small  tract 
purposes  prior  to  the  filing  of  a small  tract  ap- 
plication, the  land  remains  open  to  mineral  lo- 
cation and  a later  small  tract  classification  will 
not  render  invalid  an  otherwise  valid  mining 
claim  located  prior  to  that  classification. 

Harry  E.  Nichols  et  al.  , A-28463  (Feb.  27, 
1961)  68  1.  D.  39 


Lands  first  temporarily  withdrawn  from 
all  forms  of  entry  and  disposal  under  the  public 
land  laws  in  aid  of  legislation  for  restoration 
to  tribal  ownership  and  later  again  temporarily 
withdrawn  from  any  kind  of  disposal  pending 
determination  of  whether  they  should  be  re- 
stored to  tribal  ownership  are  not  thereafter 
subje.ct  to  mineral  location. 

Lyman  B.  Crunk,  William  A.  Koby, 

A~-  28738  (July  12,  1967)  68  I.  D.  190 


41 


MINING  CLAIMS  - -Continued 
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Persons  locating  and  maintaining  mining 
claims  on  lands  withdrawn  from  mineral  entry 
are  trespassing  upon  the  public  lands. 

Mining  claims  on  lands  subsequently  with- 
drawn from  mineral  entry  subject  to  valid 
existing  rights  initiated  prior  to  the  withdrawal 
are  not  subject  to  relocation  after  the  effective 
date  of  the  withdrawal  for  failure  of  the  original 
locators  to  do  assessment  work. 

Lyman  B.  Crunk,  William  A.  Koby,  A-28738 
(July  12,  1961)  68  1.  D.  190 


Mining  claims  located  on  lands  then 
classified  as  suitable  for  disposition  under  the 
Small  Tract  Act,  are  invalid. 

J.  R.  Henderson,  A-28652  (July  18,  1961) 


LOCATION 

The  filing  of  an  amended  notice  of  location 
of  a mining  claim  while  the  land  is  withdrawn 
from  mine'ral  location  does  not  render  invalid 
a claim  located  when  the  land  was  available  for 
location  under  the  mining  laws. 

James  M.  Wells  et  al.  , A-28549  (Feb.  10, 
1961) 


LODE  CLAIMS 

A valid  discovery  on  a lode  claim  requires 
finding  valuable  deposits  of  mineral  in  rock  in 
place  so  located  that  the  vein  or  mineral-bear- 
ing body  may  be  followed  with  reasonable  hope 
and  assurance  of  ultimately  developing  a valu- 
able mine.  Reports  of  assays  showing  that 
occasional  samples  of  material  from  lode  min- 
ing claims  contain  high  values  for  gold  are  not 
conclusive  evidence  of  a valid  discovery  but 
other  relevant  factors  are  to  be  considered, 
such  as  the  extent  of  mineral  deposits  on  the 
claims  and  the  number  of  samples  of  material 
assayed  from  the  claims  showing  only  a trace 
or  no  mineral  values,  in  determining  whether  a 
discovery  of  valuable  minerals  has  been  made. 

United  States  v.  C.  F.  Pruess,  Sr.  , et  al.  , 

A - 28641  (Aug.  22,  1961) 


MINING  CLAIMS- -Continued 
LODE  CLAIMS  - -Continued 

To  constitute  a valid  discovery  upon  a lode 
mining  claim  there  must  be  exposed  within  the 
limits  of  the  claim  a vein  or  lode  of  mineral- 
bearing rock  in  place  of  such  character  that  a 
person  of  ordinary  prudence  would  be  justified 
in  the  further  expenditure  of  his  labor  and 
means,  with  a reasonable  prospect  of  success, 
in  developing  a valuable  mine. 

United  States  v.  Iron  Clad  Mining  Company, 

A - 286  55  (Sept.  14,  1961) 


MILL  SITES 

Mining  claims  and  mill  sites  are  properly 
declared  null  and  void  where  the  evidence  indi- 
cates that  a discovery  of  valuable  minerals  has 
not  been  made  on  the  claims  and  that  the  mill 
sites  are  neither  being  occupied  or  used  for 
mining  and  milling  purposes  nor  intended  to  be 
occupied  and  used  for  mining  and  milling  pur- 
poses. 

United  States  v.  Charles  P.  MacKenzie, 

A -28659  (Nov.  1,  1961) 


MINERAL  LANDS 

Deposits  of  common  varieties  of  sand  and 
gravel  for  which  there  is  no  market  or  poten- 
tial market  except  for  fill  purposes  do  not  con- 
stitute valuable  deposits  of  minerals  for  which 
claims  may  be  located  under  the  mining  laws. 

United  States  v.  Nick  Chournos  et  al. , 

A- 28577  (July  14,  1961) 


PATENTS 

Where  a contest  is  brought  against  a min- 
ing claim  on  the  ground  of  lack  of  discovery, 
following  the  filing  of  an  application  for  a min- 
eral patent,  the  burden  of  proof  is  upon  the 
contestee  to  show  by  a preponderance  of  the 
evidence  that  a discovery  has  been  made  and 
where  the  contestee  meets  the  evidence  pro- 
duced by  theGovernment  with  evidence  of  equal 
weight  only,  he  is  not  entitled  to  receive  a 
mineral  patent. 


Where  an  applicant  for  a mineral  patent 
has  shown  no  more  than  that  there  are  bodies 
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of  low-grade  minerals  on  his  claims  and  has 
not  shown  that  there  is  a reasonable  expectation 
that  the  minerals  exposed  on  the  claims  lead  to 
minerals  of  greater  value  or  that  they  exist  in 
quantities  which  would  cause  a prudent  man  to 
expend  his  time  and  money  in  developing  the 
claims,  the  applicant  is  not  entitled  to  a miner- 
al patent. 

United  States  v.  Clyde  Raymond  Altman  and 
Charles  M.  Russell,  A-28478  (July  17,  1961) 

68  I.  D.  235 


It  is  proper  to  declare  mining  claims  lo- 
cated for  sand  and  gravel  prior  to  July  23,  1955, 
to  be  null  and  void  and  to  reject  an  application 
for  a mineral  patent  covering  those  claims 
where  the  locators  fail  to  show  that  the  deposits 
within  the  claims  can  be  extracted,  removed, 
and  marketed  at  a profit. 

United  States  v.  R.  B.  Borders,  et  al.  , 

A - 28624  (Oct.  23,  1961) 


Where  a contest  has  been  brought  against  a 
mining  claim  later  included  in  an  application 
for  a mineral  patent,  it  is  not  proper  to  reject 
the  application  for  patent  covering  that  claim  in 
the  absence  of  a final  determination  as  to  the 
validity  of  the  claim. 

United  States  v.  R.  B.  Borders,  et  al.  , 
A-28624  (Oct.  23,  1961) 


POSSESSORY  RIGHT 

Where  an  adverse  claim  brought  against  an 
application  for  a mineral  patent  results  in  the 
adverse  claimant  being  decreed  to  have  the 
right  of  possession  to  land  within  a mining 
claim,  the  mineral  patent  application  must  be 
rejected  as  to  that  land. 

United  States  v.  R.  B.  Borders,  et  al.  , 
A-28624  (Oct.  23,  1961) 


POWER  SITE  LANDS 

A mining  claim  that  is  located  on  land  sub- 
sequently reserved  for  a power  site  will  not  be 
forfeited  for  failure  of  the  claimant  to  file  a 
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copy  of  notice  of  location  within  the  time 
specified  in  the  act  of  August  1 1,  1955. 

Vernon  O.  White,  Ina  C.  White,  A-28565 
(Feb.  6,  L961) 


A mining  claim  that  is  located  on  land 
subsequently  reserved  for  a power  site  will  not 
be  forfeited  for  failure  of  the  claimant  to  file  a 
copy  of  notice  of  location  within  the  time  speci- 
fied in  the  act  of  August  11,  1 955,  nor  will  a 
mining  claim  located  after  August  1 1,  1955,  on 
power  site  land  be  forfeited  for  that  reason. 

James  M.  Wells  et  al.  , A-28549  (Feb.  10, 

7%T) 


RELOCATION 

Mining  claims  on  lands  subsequently  with- 
drawn from  mineral  entry  subject  to  valid 
existing  rights  initiated  prior  to  the  withdrawal 
are  not  subject  to  relocation  after  the  effective 
date  of  the  withdrawal  for  failure  of  the  original 
locators  to  do  assessment  work. 

Lyman  B.  Crunk,  William  A.  Koby,  A-28738 
(Julv  12.  1961)  68  L D.  1 90 


SPECIAL  ACTS 

The  United  States  has  the  right  to  use  the 
surface  of  mining  claims  subject  to  section  4 
of  the  Act  of  July  23,  1955,  for  the  purpose  of 
managing  all  nonmineral  surface  resources  so 
long  as  such  use  will  not  materially  interfere 
with  legitimate  mining  operations. 

Construction  and  occupancy  of  a house  on  a 
mining  claim  subject  to  section  4 of  the  Act  of 
July  23,  1955,  would  not  be  authorized  unless 
the  construction  and  occupancy  of  the  house  is 
in  furtherance  of  bona  fide  mining  activity. 
Occupancy  not  connected  with  bona  fide  mining 
operations  would  be  in  conflict  with  the  right  of 
the  United  States  to  manage  the  surface  re- 
sources of  the  claim  in  the  public  interest. 

Interpretation  of  Section  4 - Public  Law  167 
(Act  of  July  23,  1955),  M-36610  (Feb.  23, 

1961) 
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Mining  claims  located  on  former  contro- 
verted revested  O&C  grant  lands  now  ad- 
ministered by  the  Secretary  of  Agriculture  pur- 
suant to  the  act  of  June  24,  1954  (68  Stat.  270), 
are  subject  to  the  limitations  and  reservations 
of  the  special  O&C  Mining  Act  of  April  8, 

1948  (62  Stat.  162).  The  general  mining  laws 
do  not  apply  to  such  lands  except  to  the  extent 
provided  in  the  1948  Act. 

Applicability  of  the  Special  Mining  Act  of  April 
28,  1948  (62  Stat.  162)  to  Former  Controverted 
Oregon  and  California  Grant  Lands  Now  Ad- 
ministered by  the  Secretary  of  Agriculture  Un- 
der  the  Act  of  June  24,  1954  (68  Stat.  270), 

M- 36623  (Aug.  14,  1961) 


In  a proceeding  under  section  5(c)  of  the 
act  of  July  23,  1955,  to  determine  the  rights  of 
a mineral  claimant  to  the  surface  resources  of 
his  mining  claim,  it  must  be  shown  that  there 
has  been  a valid  discovery  within  the  meaning 
of  the  mining  laws  made  within  the  limits  of  his 
claim  to  prevent  its  being  subjected  to  the  terms 
and  limitations  of  section  4 of  that  act. 

United  States  v.  Clarence  E.  Payne,  A-28653 
(Aug.  30,  1961)  68  I.  D.  250 


To  satisfy  the  requirement  for  a discovery 
on  a mining  claim  located  for  limestone  or 
silica  which  will  free  that  claim  from  the  re- 
strictions of  section  4 of  the  act  of  July  23, 
1955,  it  must  be  shown  that  the  exposed 
materials  appearing  within  the  limits  of  the 
claim  could  have  been  extracted,  removed  and 
marketed  at  a profit  before  the  adoption  of  the 
act. 

United  States  v.  Iron  Clad  Mining  Company, 

A- 28655  (Sept.  14,  1961) 


SURFACE  USES 

The  United  States  has  the  right  to  use  the 
surface  of  mining  claims  subject  to  section  4 
of  the  Act  of  July  23,  1955,  for  the  purpose  of 
managing  all  nonmineral  surface  resources 
so  long  as  such  use  will  not  materially  inter- 
fere with  legitimate  mining  operations. 

Construction  and  occupancy  of  a house  on  a 
mining  claim  subject  to  section  4 of  the  Act  of 
July  23,  1955,  would  not  be  authorized  unless 
the  construction  and  occupancy  of  the  house  is 
in  furtherance  of  bona  fide  mining  activity. 
Occupancy  not  connected  with  bona  fide  mining 
operations  would  be  in  conflict  with  the  right  of 
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the  United  States  to  manage  the  surface  resources 
of  the  claim  in  the  public  interest. 

Interpretation  of  Section  4 - Public  Law  167 
(Act  of  July  23,  1955),  M-366lO(Feb.  23, 

1961) 


Where  a mining  claimant  who  has  received 
a notice  of  publication  pursuant  to  section  5 of 
the  act  of  July  23,  1955,  submits  a statement  in 
which  she  describes  the  land  as  not  being  within 
the  area  of  publication,  her  statement  is  proper- 
ly rejected  and  she  may  not  file  an  amended 
statement  two  years  later  in  an  attempt  to  pre- 
serve her  rights  to  the  surface  resources  of  the 
mining  claims  which  are  in  fact  within  the  pub- 
lished area. 

Grace  M.  Sparkes,  A-28606  (Mar.  28,  1961) 

68  1.  D.  90 


In  a proceeding  under  section  5(c)  of  the 
act  of  July  23,  1955,  to  determine  the  rights  of 
a mineral  claimant  to  the  surface  resources  of 
his  mining  claim,  it  must  be  shown  that  there 
has  been  a valid  discovery  within  the  meaning 
of  the  mining  laws  made  within  the  limits  of  his 
claim  to  preventits  being  subjected  to  the  terms 
and  limitations  of  section  4 of  that  act. 

United  States  v.  Clarence  E.  Payne,  A-28653 
(Aug.  30,  1961)  68  I.  D.  250 


WITHDRAWN  LANDS 

Lands  first  temporarily  withdrawn  from 
all  forms  of  entry  and  disposal  under  the  public 
land  laws  in  aid  of  legislation  for  restoration 
to  tribal  ownership  and  later  again  temporarily 
withdrawn  from  any  kind  of  disposal  pending 
determination  of  whether  they  should  be  re- 
stored to  tribal  ownership  are  not  thereafter 
subject  to  mineral  location. 

Mining  claims  on  lands  subsequently  with- 
drawn from  mineral  entry  subject  to  valid 
existing  rights  initiated  prior  to  the  withdrawal 
are  not  subject  to  relocation  after  the  effective 
date  of  the  withdrawal  for  failure  of  the  original 
locators  to  do  assessment  work. 

Lyman  B.  Crunk,  William  A.  Koby,  A-28738 
(July  12,  1961)  68  I.  D.  190 
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NATIONAL  PARK  -SERVICE  AREAS 
RULES  AND  REGULATIONS 

The  Shadow  Mountain  National  Recreation 
Area  is  located  primarily  on  acquired  lands. 

Its  administration  has  been  assigned  to  the 
National  Park  Service  pursuant  to  a coopera- 
tive agreement  with  the  Bureau  of  Reclamation. 

It  is  a reservation  within  the  meaning  of  the  Act 
of  August  25,  1916,  as  amended.  By  the  act 
of  August  7,  1946  (60  Stat.  885,  16  U.  S.  C.  , 
sec.  1 7j  - 2(b))  such  reservations  were  placed 
under  the  jurisdiction  of  the  National  Park 
Service,  thereby  vesting  the  Secretary  of  the 
Interior  with  authority  to  promulgate  reason- 
able rules  and  regulations  for  the  protection  and 
use  of  the  areas,  including  the  imposition  of 
criminal  sanctions. 

Regulation  of  National  Recreation  Areas,  36  CFR, 
Part  2,  M-36614  (Aug.  24,  1961)  68  I.  D.  273 


NOTICE 

A decision  sent  by  certified  mail  by  the 
land  office  to  an  applicant  for  public  land  to  his 
address  of  record  in  the  land  office  and  for- 
warded by  the  post  office  in  the  city  of  his 
residence,  pursuant  to  instructions  of  the  ad- 
dressee, to  a hotel  in  another  city  and  accepted 
by  the  hotel  while  the  applicant  was  a guest  in 
the  hotel  is  regarded  as  served  upon  the  appli- 
cant so  that  the  period  for  appeal  commences 
to  run  from  the  date  of  receipt  by  the  hotel, 
and  it  is  proper  to  refuse  consideration  of  an 
appeal  transmitted  to  the  land  office  more  than 
3 0 days  after  that  date. 

Theodore  Pilger,  A-28984  (Nov.  21,  1961) 


OIL  AND  GAS  LEASES 
GENERALLY 

There  appears  to  be  no  requirement  under 
the  Federal  Reports  Act  of  1942  for  Budget  Bu- 
reau approval  of  forms  of  stipulation  required 
by  the  Forest  Service  as  a condition  to  the  issu- 
ance of  acquired  land  leases  in  national  forests. 

Mrs.  Nettie  M.  Lewis,  Dr.  Monroe  J.  Roman- 
sky,  A-28535  (Jan.  27,  1961) 


OIL  AND  GAS  LEASES- -Continued 

GENERA  LLY - -Continued 

The  bona  fide  purchaser  provisions  of  sec- 
tion 27  of  the  Mineral  Leasing  Act  may  not  be 
involved  where  a lease  has  terminated  auto- 
matically by  operation  of  law. 

Rental  Rate  on  Lands  Within  the  Known  Geologic 
Structure  of  a Producing  Oil  or  Gas  Field  Which 
are  Committed  to  a Nonproductive  Unit  Plan, 
M-36627  (Oct.  9,  1961)  ~T~' 


The  cancellation  of  an  oil  and  gas  lease 
pending  on  appeal  after  the  passage  of  the  act 
of  September  21,  1959,  protecting  the  rights 
of  bona  fide  purchasers  of  oil  and  gas  leases 
must  be  set  aside  where  the  record  shows  that 
there  is  pending  an  assignment  of  the  lease  to 
a person  who  the  lessee  asserts  is  a bona  fide 
purchaser,  until  the  validity  of  the  assignment, 
the  status  of  the  assignee  as  a bona  fide  pur- 
chaser, and  the  applicability  of  the  act  of  Sep- 
tember 21,  1959,  as  amended  by  the  act  of 
September  2,  1960,  have  been  determined. 

J.  Penrod  Toles,  A-28534  (Oct.  16,  1961) 

68  I.  D.  285 


In  computing  the  two-year  period  provided 
for  in  43  CFR  192.  122(c),  192.  123,  and 
192.  144(a),  no  distinction  should  be  made  be- 
tween the  words  "from"  and  "after"  because, 
whichever  word  is  used,  the  day  of  the  act  or 
event  causing  the  period  of  time  to  run  is  not 
to  be  included  when  computing  the  period  of 
time. 

Computation  of  Time  in  Federal  Oil  and  Gas 
Leasing,  M-36633  (Dec.  8,  1961) 


ACQUIRED  LAND  LEASES 

An  acquired  lands  oil  and  gas  lease  offer 
filed  on  January  28,  1955,  describing  lands 
which  cannot  be  encompassed  within  a 6-mile 
square  limit  must  be  rejected. 

Merwin  E.  Liss,  A-28576  (Mar.  28,  1961) 

68  I.  D.  86 


ACREAGE  LIMITATIONS 

In  a computation  of  chargeable  acreage 
under  the  acreage  limitation  provisions  of  the 
Mineral  Leasing  Act,  an  operator  of  federal 
land  leased  for  oil  and  gas  purposes  is  charge- 
able with  an  acreage  commensurate  with  its 
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ownership  of  leases  subject  to  the  operating 
agreement  and  with  the  portion  of  the  acreage  of 
other  leases  which  corresponds  to  its  interest 
in  such  leases  measured  by  its  proportionate 
share  of  the  production  from  such  leases,  if  it 
does  not  have  such  effective  direct  control  over 
the  development  of  the  leased  lands  that  it  must 
be  charged  with  the  acreage  therein  as  the  real 
party  in  interest. 

An  operator  under  an  oil  and  gas  lease 
whose  rights  to  develop  the  land  and  dispose  of 
the  oil  and  gas  produced  are  dependent  upon 
the  consent  of  the  record  title  holder,  does  not 
have  such  effective  direct  control  over  the 
leases  that  it  must  be  charged  with  the  acreage 
therein  as  the  real  party  in  interest. 

Columbian  Carbon  Company,  A-28632 
(Oct.  17,  1961)  68  I.  D.  314 


In  the  absence  of  a withdrawal  of  an  oil  and 
gas  lease  offer,  the  offeror  is  charged  with  the 
acreage  of  his  offer  or  simultaneously-filed 
offers  until  the  decision  of  the  land  office  re- 
jecting the  offer  or  offers  becomes  effective  at 
the  end  of  the  period  for  taking  an  appeal. 

Where  oil  and  gas  offers  are  rejected  be- 
cause they  did  not  draw  top  priority  at  a drawing 
of  offers  simultaneously  filed  and  new  offers 
are  filed  before  the  first  offers  are  withdrawn 
or  the  time  period  has  run  for  appealing  from 
the  rejection  of  the  first  offers,  the  new  offers 
must  be  rejected  if  they  together  with  the  first 
offers  exceed  the  acreage  limitation  prescribed 
by  regulation. 

Edwin  G.  Gibbs,  A-28716  (Nov.  2,  1961) 

68  I.  D.  325 


APPLICATIONS 

The  rejection  of  an  oil  and  gas  lease  offer 
for  unsurveyed  land  on  the  ground  that  the  land 
is  covered  by  outstanding  leases  will  be  set  a- 
side  and  the  case  remanded  for  reconsideration 
where  a recent  protracted  survey  of  the  area 
indicates  that,  due  to  the  irregular  size  of  the 
sections  in  which  the  land  applied  for  is 
situated,  most  of  the  land  included  in  the  offer 
is  probably  available  for  leasing. 

Norman  E.  Hanson,  A-28532  (Jan.  4,  1961) 

A lessee  of  an  oil  and  gas  lease  who  re- 
linquishes his  lease  is  not  thereby  disqualified 
for  the  award  of  a new  lease  of  the  same  land. 

Duncan  Miller,  A-28586,  A-28633,  A-28671, 
A-28686  (Jan.  25,  1961) 


OIL  AND  GAS  LEASES- -Continued 

APPLICA  TIONS  - - Continued 

An  application  for  land  covered  by  an  out- 
standing oil  and  gas  lease  must  be  rejected. 

J.  Harry  Henderson,  A-28583  (Feb.  10,  1961) 

Where  an  offer  to  lease  lands  cannot  be 
accepted  because  the  lands  are  not  available 
for  leasing,  the  offer  will  be  rejected  and  not 
held  in  suspense  until  the  land  may  become 
available  for  leasing. 

J . G.  Hatheway  et  al.  , A-27368,  A-27523 
(Feb.  28,  1961)  68  I.  D.  48 


A lessee  of  an  oil  and  gas  lease  who  re- 
linquishes his  lease  is  not  thereby  disqualified 
for  the  award  of  a new  lease  of  the  same  land. 

An  oil  and  gas  lease  offer  is  properly  re- 
jected where  the  land  applied  for  is  covered  by 
outstanding  extended  leases  regardless  of 
whether  the  extensions  were  proper. 

Duncan  Miller,  A -28 5 99  (Apr.  3,  1961) 


The  Departmental  regulation  and  instruc- 
tions which  require  that  an  oil  and  gas  lease 
offer  be  filled  in  on  a typewriter  or  printed 
plainly  in  ink  and  signed  in  ink  do  not  require 
that  each  of  the  five  required  copies  of  an  offer 
be  individually  signed  in  ink  and  it  is  improper 
to  reject  an  offer  because  only  one  copy  was 
directly  signed  in  ink  and  the  signature  was  im- 
pressed on  the  other  four  copies  through  the 
use  of  carbon  paper. 

Duncan  Miller,  Robert  A.  Priester,  A-28621, 
A-28651,  A-28644  (May  10,  1961) 


An  application  for  a single  extension  of  a 
noncompetitive  lease  under  section  17  of  the 
Mineral  Leasing  Act,  as  amended,  is  not  re- 
quired by  statute  or  regulation  to  include  all  of 
the  land  leased  during  the  original  5-year  term, 
and  an  application  for  extension  covering  only  a 
portion  of  the  leased  lands  may  be  allowed,  all 
else  being  regular. 

An  application  for  the  partial  extension  of 
a lease  under  section  1 7 of  the  Mineral  Leasing 
Act,  as  amended,  is  not  improper,  and  a re- 
linquishment need  not  be  filed  to  terminate  the 
lease  as  to  the  lands  for  which  an  extension  is 
not  desired,  as  the  lease  terminates  by  opera- 
tion of  law  at  the  end  of  the  initial  5-year  term 
in  the  absence  of  an  application  for  extension. 

The  filing  of  an  application  for  a single  ex- 
tension of  a noncompetitive  lease  under  section 
17  of  the  Mineral  Leasing  Act,  as  amended, 
segregates  only  the  lands  leased  during  the 
initial  5-year  lease  term  which  are  included  in 
the  extension  application,  and  the  remaining 
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leased  lands  not  included  in  the  application 
come  available  for  new  offers  upon  the  expira- 
tion of  the  5-year  term  of  the  lease, 

Duncan  Miller,  A-28588  (June  20,  1961) 

68  I.  D.  158 


A junior  oil  and  gas  lease  offer  is  properly 
rejected  even  though  the  prior  offer  is  filed  by 
one  who  relinquishes  his  lease  on  the  same 
land  or  by  one  who  knew  a previous  lease  of  the 
land  was  to  be  relinquished  and  filed  his  offer 
in  reliance  on  such  relinquishment, 

Duncan  Miller,  A- 28647  (July  20,  1961) 


Dismissal  of  a protest  against  priorities 
established  by  public  drawing  of  oil  and  gas 
lease  offers  is  proper  when  allegations  of  ir- 
regularity in  the  drawing  or  circumvention  or 
violation  of  governing  regulations  are  support- 
ed only  by  self-serving  statements. 

Duncan  Miller,  A-28637  (July  19,  1961) 


The  purpose  of  a drawing  is  to  determine 
the  order  of  consideration  of  conflicting  oil  and 
gas  lease  offers  simultaneously  filed  and  no 
action  should  be  taken  with  respect  to  any  of  the 
offers  included  in  such  a drawing  which  will 
bar  consideration  of  those  offers  in  the  event  the 
offeror  drawing  first  priority  does  not  qualify 
for  a lease. 

Henry  S.  Morgan,  A-28688  (Aug.  30,  1961) 


A person  otherwise  qualified  to  hold  a 
noncompetitive  oil  and  gas  lease  is  not  disqual- 
ified from  filing  an  offer  simply  because  he 
knew  a prior  lease  of  the  land  was  to  be  re- 
linquished and  filed  his  offer  upon  such  relin- 
quishment. 

Duncan  Miller,  A-28692  (Aug.  30,  1961) 


Reinstatement  of  an  oil  and  gas  lease 
offer  is  properly  denied  when  the  offer  was  re- 
jected because  it  applied  for  land  in  an  out- 
standing lease,  even  though  the  request  for  re- 
instatement is  based  on  the  fact  that  the  out- 
standing lease  was  improperly  issued. 

Duncan  Miller,  A-29012  (Sept.  1,  1961) 
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Offers  to  lease  lands  which  were  at  the 
time  of  filing  open  to  the  filing  of  such  offers 
are  entitled  to  prior  consideration  over  offers 
filed  at  a later  date,  following  an  interim  when 
the  area  was  closed  to  the  filing  of  such  offers. 

James  K.  Tallman  et  al.  , A-28594,  A-28609, 
A-28619  (Sept.  1,  1961)  68  I.  D.  256 


The  Secretary  of  the  Interior  can  reject  an 
offer  to  lease  for  oil  and  gas  when  he  deter- 
mines that  such  action  is  in  the  public  interest 
even  though  the  land  applied  for  may  have  been 
open  to  oil  and  gas  leasing  when  the  offer  was 
filed. 

Richard  K.  Todd  et  al.  , A-28090,  A-28311, 

A - 28374  (Oct.  30,  1961)  68  I.  D.  291 


An  oil  and  gas  lease  offer  filed  in  single 
copy  is  properly  denied  priority  as  of  the  date 
it  is  first  filed  because  of  the  offeror's  failure 
to  file  four  additional  copies  within  the  period 
allowed  by  the  regulations. 

Where  only  a single  copy  of  an  oil  and  gas 
lease  offer  is  filed  originally  and  the  four  re- 
maining required  copies  of  the  offer  are  filed 
after  the  30-day  grace  period  allowed  by  the 
regulation  but  before  the  offer  is  adjudicated, 
the  offer  should  not  be  rejected  but  should  have 
priority  only  as  of  the  date  the  additional  copies 
are  filed. 

Tom  Hoover,  A-28748  (Nov.  15,  1961) 


An  oil  and  gas  lease  offer  is  properly 
denied  priority  as  of  the  date  it  is  first  filed 
when  it  is  not  accompanied  by  the  statement  or 
statements  of  interests  required  by  departmen- 
tal regulation  and  such  statement  or  statements 
are  not  filed  within  the  15-day  period  allowed 
by  the  regulation. 

Where  an  oil  and  gas  lease  offer  is  defec- 
tive for  failure  to  file  the  required  sole  party 
at  interest  statement  and  the  statement  is  not 
filed  until  after  the  fifteen  day  period  allowed, 
the  offer  has  priority  only  from  the  date  on 
which  the  statement  is  filed. 

An  oil  and  gas  lease  offer  defective  for 
failure  to  file  a sole  party  at  interest  statement 
within  the  time  allowed  is  not  to  be  rejected 
for  that  reason  if  the  defect  is  cured  before  the 
offer  is  adjudicated,  but  the  offer  earns 
priority  only  from  the  time  the  defect  is  cured. 

Although  the  regulation  permits  an  offeror 
to  file  initially  less  than  five  copies  with  his 
offer  and  supply  the  remaining  required  copies 
within  30  days  without  loss  of  priority,  if  the 
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copy  first  filed  is  defective  and  the  defect  is 
cured  by  the  later  filing,  the  offer  earns 
priority  only  from  the  date  of  the  later  filing. 

James  E,  Menor,  A-29006  (Nov.  15,  1961) 


Where  oil  and  gas  offers  are  rejected  be- 
cause they  did  not  draw  top  priority  at  a draw- 
ing of  offers  simultaneously  filed  and  new 
offers  are  filed  before  the  first  offers  are  with- 
drawn or  the  time  period  has  run  for  appealing 
from  the  rejection  of  the  first  offers,  the  new 
offers  must  be  rejected  if  they  together  with 
the  first  offers  exceed  the  acreage  limitation 
prescribed  by  regulation. 

Edwin  G.  Gibbs,  A-28716  (Nov.  2,  1961) 

68  I.  D.  325 


An  oil  and  gas  offer  may  properly  be  re- 
jected where  the  land  applied  for  is  subse- 
quently selected  by  the  State  of  Alaska  but  the 
offer  should  not  be  rejected  until  the  selection 
is  approved. 

H.  T.  Birr,  III,  A-28678  (Nov.  2,  1961) 


ASSIGNMENTS  OR  TRANSFERS 

The  Department's  supplemental  decision 
in  Franco  Western  Oil  Company  et  al.  , 65  I.  D. 
427,  is  adhered  to. 

Louise  Safarik  et  al.  , A-28562,  A-28643, 

A- 28676,  A-28693  (Jan.  26,  1961) 


The  departmental  ruling  that  the  partial 
assignment  of  oil  and  gas  leases  during  their 
extended  5-year  term  has  the  effect  of  con- 
tinuing in  force  all  segregated  leases  of  unde- 
veloped lands  is  adhered  to. 

Duncan  Miller,  A-28599  (Apr.  3,  1961) 


An  assignment  of  a partial  interest  in  an 
oil  and  gas  lease  cannot  be  approved  until  all 
the  requirements  of  section  30(a)  of  the  Mineral 
Leasing  Act,  as  amended,  and  the  pertinent 
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regulations  have  been  met,  and  when  approved 
it  will  take  effect  as  of  the  first  day  of  the  lease 
month  following  its  proper  filing  in  the  proper 
land  office. 

A partial  assignment  of  a noncompetitive 
oil  and  gas  lease  which  covers  land  patented  by 
the  United  States  with  a reservation  of  the  oil 
and  gas  cannot  be  approved  until  a bond  for  the 
protection  of  the  surface  owner  is  filed. 

Since  in  order  for  a lease  to  become 
segregated  through  partial  assignment  and 
thus  become  entitled  to  the  extension  author- 
ized for  segregated  leases,  a partial  assign- 
ment affecting  it  must  be  filed  while  there  is 
still  one  month  remaining  to  the  lease  term, 
where  the  requirements  for  filing  a partial  as- 
signment of  a noncompetitive  oil  and  gas  lease 
are  not  met  before  the  end  of  the  next  to  last 
month  of  the  lease  term,  the  assignment  can- 
not be  approved. 

Donald  K.  Ladd  et  al.  , A- 28750  (June  26, 

1961)  68  I.  D.  169 


The  approval  of  the  assignment  of  an  oil 
and  gas  lease  after  a lease  has  already  ter- 
minated is  ineffective. 

Rental  Rate  on  Lands  Within  the  Known  Geologic 
Structure  of  a Producing  Oil  or  Gas  Field  Which 
are  Committed  to  a Nonproductive  Unit  Plan, 
M-36627  (Oct.  9,  1961) 


In  computing  the  two-year  period  provided 
for  in  43  CFR  192.  122(c),  192,  123,  and 
192.  144(a),  no  distinction  should  be  made  be- 
tween the  words  "from"  and  "after"  because, 
whichever  word  is  used,  the  day  of  the  act  or 
event  causing  the  period  of  time  to  run  is  not 
to  be  included  when  computing  the  period  of 
time. 

Computation  of  Time  in  Federal  Oil  and  Gas 
Leasing,  M-36633  (Dec.  8,  1961) 


BONDS 

The  provision  of  the  act  of  July  17,  1914 
requiring  that  a bond  be  filed  with  the  Secre- 
tary for  the  protection  of  the  owner  of  surface 
rights  before  prospecting  can  be  undertaken 
requires  that  such  a bond  must  be  filed  before 
a noncompetitive  lease  can  be  issued  or  an  as- 
signment approved. 

Donald  K.  Ladd  et  al.  , A-28750  (June  26, 
T%Tj  681. D.  169 
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Cancellation  of  a lease  subsequent  to  issu- 
ance is  proper,  if  it  is  determined  that  when 
the  offer  covering  but  320  acres  of  land  was 
filed,  there  was  land  contiguous  thereto  that 
was  available  for  leasing,  and  that  a subsequent 
application  for  the  same  land  was  filed  at  a 
time  when  the  adjoining  lands  were  no  longer 
available  for  leasing  and  the  application  was 
pending  when  the  lease  issued. 

West  Central  Corporation,  A-28523 
(Feb.  2,  1961) 


An  oil  and  gas  lease  issued  in  violation  of 
the  640-acre  limitation  rule  is  properly  can- 
celed when  a subsequent  proper  application  for 
the  same  land  was  filed  before  the  lease  was 
is  sued. 

The  cancellation  of  an  oil  and  gas  lease 
pending  on  appeal  after  the  passage  of  the  act 
of  September  21,  1959,  protecting  the  rights 
of  bona  fide  purchasers  of  oil  and  gas  leases 
must  be  set  aside  where  the  record  shows  that 
there  is  pending  an  assignment  of  the  lease  to  a 
person  who  the  lessee  asserts  is  a bona  fide 
purchaser,  until  the  validity  of  the  assignment, 
the  status  of  the  assignee  as  a bona  fide  pur- 
chaser, and  the  applicability  of  the  act  of 
September  21,  1959,  as  amended  by  the  act  of 
September  2,  I960,  have  been  determined, 

J.  Penrod  Toles,  A-28534  (Oct.  16,  1961) 

68  I.  D.  285 


COMMUNITIZATION  AGREEMENTS 

In  computing  the  two-year  period  provided 
for  in  43  CFR  192.  122(c),  192.  123,  and 
192.  144(a),  no  distinction  should  be  made  be- 
tween the  words  "from"  and  "after"  because, 
whichever  word  is  used,  the  day  of  the  act  or 
event  causing  the  period  of  time  to  run  is  not 
to  be  included  when  computing  the  period  of 
time. 

Computation  of  Time  in  Federal  Oil  and  Gas 
Leasing,  M-36633  (Dec.  8,  1961) 


CONSENT  OF  AGENCY 

Since  the  Mineral  Leasing  Act  gives  the 
Secretary  of  the  Interior  discretionary  au- 
thority to  determine  whether  particular  public 
lands  shall  or  shall  not  be  leased  for  oil  and 
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gas  development,  the  Secretary  may  properly 
determine  that  land  should  not  be  leased  in  the 
public  interest  and  the  rejection  of  a lease  off- 
er is  proper  where  the  land  sought  is  in  a 
watershed  area  in  a national  forest  and  both 
the  Forest  Service  and  the  City  of  Los  Angeles 
are  opposed  to  leasing. 

Russell  H,  Reay,  A-28578  (Feb.  24,  1961) 


Where  the  Secretary  of  Defense  determines 
upon  consultation  with  the  Secretary  of  the  In- 
terior, pursuant  to  section  6 of  the  act  of 
February  28,  1958,  that  mineral  exploration  of 
a military  reservation  is  inconsistent  with  the 
military  use  of  the  lands,  offers  to  lease  such 
lands  for  oil  and  gas  must  be  rejected. 

J.  G.  Hatheway  et  al.  , A-27368,  A-27523 
"(Feb.  28,  1961)  68  I.  D.  48 


Where  an  oil  and  gas  lease  offer  has  been 
rejected  as  to  land  in  a military  reservation  but 
pending  an  appeal  from  the  rejection  the  Army 
states  that  it  has  no  objection  to  leasing  the 
land  subject  to  certain  conditions,  the  case 
will  be  remanded  to  determine  if  the  offeror  can 
meet  the  conditions. 

H.  T.  Birr,  HI,  A-28678  (Nov.  2,  1961) 


DESCRIPTION  OF  LAND 

An  oil  and  gas  lease  offer  which  does  not 
describe  the  surveyed  lands  it  covers  in  con- 
formity with  the  official  plat  of  survey  is  prop- 
erly rejected. 

J.  Harry  Henderson,  A-28583  (Feb.  10,  1961) 


The  determination  as  to  whether  lands  ap- 
plied for  in  an  oil  and  gas  lease  offer  can  be  in- 
cluded in  a 6-mile  square  is  made  on  the  basis  of 
the  offer  as  it  is  filed  and  where  it  is  clear  that 
the  lands  applied  for  cannot  be  included  within  a 
6-mile  square,  the  offer  must  be  rejected  in  its 
entirety  despite  the  fact  that  the  part  of  the  land 
applied  for  which  causes  the  offer  to  violate  the 
6 -mile  square  rule  is  inadequately  described  and 
the  offer  would  be  rejected  as  to  it  in  any  event. 

Merwin  E.  Liss,A-28576  (Mar.  28,  1961) 

68  1.  D.  86 
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DEVELOPMENT  CONTRACTS 

An  operating  agreement  submitted  to  the 
Bureau  of  Land  Management  for  approval  as  an 
operating  agreement  and  approved  by  the  Bu- 
reau, and  not  by  the  Secretary,  as  such  willnot 
later  be  considered  to  be  a development  con- 
tract, which  can  be  approved  only  by  the 
Secretary. 

Columbian  Carbon  Company,  A -286 3 2 
(Oct.  17,  1961)  68  I.  D.  314 


DISCRETION  TO  LEASE 

Since  the  Mineral  Leasing  Act  gives  the 
Secretary  of  the  Interior  discretionary  au- 
thority to  determine  whether  particular  public 
lands  shall  or  shall  not  be  leased  for  oil  and 
gas  development,  the  Secretary  may  properly 
determine  that  land  should  not  be  leased  in  the 
public  interest  and  the  rejection  of  a lease  off- 
er is  proper  where  the  land  sought  is  in  a 
watershed  area  in  a national  forest  and  both 
the  Forest  Service  and  the  City  of  Los  Angeles 
are  opposed  to  leasing. 

Russell  H.  Reay,  A-28578  (Feb.  24,  1961) 


The  Secretary  oLthe  Interior  may,  in  his 
discretion,  refuse  to  lease  land  reserved  for  a 
particular  purpose  but  subject  to  leasing  under 
the  Mineral  Leasing  Act  where  such  leasing 
would  be  incompatible  with  the  purpose  for 
which  the  land  is  reserved. 

James  K.  Tallman  et  al.  , A-28594,  A-28609, 
A- 2861 9 (Sept.  1,  1961)  68  I.  D.  256 


An  application  for  an  acquired  lands  non- 
competitive oil  and  gas  lease  is  not  properly 
rejected  as  not  being  in  the  public  interest 
where  the  United  States  acquired  the  land  sub- 
ject to  the  reservation  in  the  grantor  of  a per- 
petual royalty  of  12-1/2  percent  in  the  oil,  gas, 
and  other  minerals  produced  from  the  land, 
merely  because,  upon  production  from  the 
leasehold,  no  royalties  would  be  payable  to  the 
United  States  as  the  royalties  reserved  to  the 
grantor  are  deductible  from  the  total  12-1/2 
percent  royalty  payable  to  the  United  States 
under  such  a lease. 

Paul  Blake,  A-27882  (Oct.  24,  1961) 

68I.D.  322 
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The  1946  amendment  to  section  17  of  the 
Mineral  Leasing  Act  did  not  deprive  the 
Secretary  of  the  Interior  of  his  authority  to  de- 
cide in  his  discretion  whether  it  is  in  the  pub- 
lic interest  to  issue  oil  and  gas  leases  for 
certain  areas  of  the  public  lands. 

The  Secretary  of  the  Interior  can  reject  an 
offer  to  lease  for  oil  and  gas  when  he  deter- 
mines that  such  action  is  in  the  public  interest 
even  though  the  land  applied  for  may  have  been 
open  to  oil  and  gas  leasing  when  the  offer  was 
filed. 

The  agreement  signed  by  the  Secretary  on 
Judy  24,  1958,  closing  part  of  the  Kenai 
National  Moose  Range  to  oil  and  gas  leasing  was 
not  issued  pursuant  to  the  Secretary's  authority 
to  withdraw  public  lands  but  in  the  exercise  of 
his  discretionary  authority  to  issue  oil  and  gas 
leases. 

Richard  K.  Todd  et  al.  , A-28090,  A-28311 
A-28374  (Oct.  30,  1961)  68  I.  D.  291 


An  oil  and  gas  offer  may  properly  be  re- 
jected where  the  land  applied  for  is  subsequent- 
ly selected  by  the  State  of  Alaska  but  the  offer 
should  not  be  rejected  until  the  selection  is 
approved. 

H.  T.  Birr,  HI,  A -286 78  (Nov.  2,  1961) 


An  application  for  an  acquired  lands  non- 
competitive oil  and  gas  lease  is  not  properly 
rejected  as  not  being  in  the  public  interest 
where  the  United  States  acquired  the  land  sub- 
ject to  the  reservation  in  the  grantor  of  a per- 
petual'royalty  of  12^  percent  or  more  in  the 
oil,  gas,  and  other  minerals  produced  from  the 
land,  merely  because,  upon  production  from 
theleasehold.no  royalties  would  be  payable  to 
the  United  States  as  the  royalties  reserved  to 
the  grantor  are  deductible  from  the  total  of  12^ 
percent  royalty  payable  to  the  United  States 
under  such  a lease. 

Paul  Blake,  A-28553  (Dec.  8,  1961) 


DRILLING 

Where,  before  the  end  of  the  initial  5-year 
term  of  competitive  leases,  an  order  forbidding 
drilling  on  the  leases  is  issued,  the  fact  that 
the  order  is  in  accordance  with  a stipulation 
which  is  a part  of  the  oil  and  gas  lease  does  not 
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preclude  suspension  of  the  leases  in  accordance 
with  section  39  of  the  Mineral  Leasing  Act. 

Texaco,  Inc.,  A-28449  (July  14,  1961) 

68  I.D.  194 


EXTENSIONS 

The  Department's  supplemental  decision 
in  Franco  Western  Oil  Company  et  al.  , 65  I.  D. 
427,  is  adhered  to. 

Louise  Safarik  et  al.  , A-28562,  A-28643, 

A- 28676,  A-28693  (Jan.  26,  1961) 


Where  a partial  assignment  is  made  out  of 
an  oil  and  gas  lease  during  its  extended  term, 
the  segregated  leases  of  undeveloped  lands  con- 
tinue in  effect  for  an  additional  two-year  period, 
notwithstanding  the  fact  that  the  lease  out  of 
which  the  partial  assignment  is  made  has  al- 
ready had  the  benefit  of  other  extensions  under 
different  provisions  of  the  Mineral  Leasing  Act. 

Duncan  Miller,  A-28550  (Feb.  2,  1961) 

The  departmental  ruling  that  the  partial 
assignment  of  oil  and  gas  leases  during  their 
extended  5-year  term  has  the  effect  of  con- 
tinuing in  force  all  segregated  leases  of  unde- 
veloped lands  is  adhered  to. 

Duncan  Miller,  A-28599  (Apr.  3,  1961) 


An  application  for  a single  extension  of  a 
noncompetitive  lease  under  section  17  of  the 
Mineral  Leasing  Act,  as  amended,  is  not  re- 
quired by  statute  or  regulation  to  include  all  of 
the  land  leased  during  the  original  5-year  term, 
and  an  application  for  extension  covering  only  a 
portion  of  the  leased  lands  may  be  allowed,  all 
else  being  regular. 

An  application  for  the  partial  extension  of 
a lease  under  section  17  of  the  Mineral  Leasing 
Act,  as  amended,  is  not  improper,  and  a re- 
linquishment need  not  be  filed  to  terminate  the 
lease  as  to  the  lands  for  which  an  extension  is 
not  desired,  as  the  lease  terminates  by  opera- 
tion of  law  at  the  end  of  the  initial  5-year  term 
in  the  absence  of  an  application  for  extension. 

The  filing  of  an  application  for  a single  ex- 
tension of  a noncompetitive  lease  under  section 
17  of  the  Mineral  Leasing  Act,  as  amended, 
segregates  only  the  lands  leased  during  the 
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EXTENSIONS  - - Continued 

initial  5-year  lease  term  which  are  included  in 
the  extension  application,  and  the  remaining 
leased  lands  not  included  in  the  application  be- 
come available  for  new  offers  upon  the  expira- 
tion of  the  5-year  term  of  the  lease. 

Duncan  Miller,  A -28 588  (June  20,  1961) 

68  I.D.  158 


An  assignment  of  a partial  interest  in  an 
oil  and  gas  lease  cannot  be  approved  until  all 
the  requirements  of  section  30(a)  of  the  Mineral 
Leasing  Act,  as  amended,  and  the  pertinent 
regulations  have  been  met,  and  when  approved 
it  will  take  effect  as  of  the  first  day  of  the  lease 
month  following  its  proper  filing  in  the  proper 
land  office. 

A partial  assignment  of  a noncompetitive 
oil  and  gas  lease  which  covers  land  patented  by 
the  United  States  with  a reservation  of  the  oil 
and  gas  cannot  be  approved  until  a bond  for  the 
protection  of  the  surface  owner  is  filed. 

Since  in  order  for  a lease  to  become 
segregated  through  partial  assignment  and  thus 
become  entitled  to  the  extension  authorized  for 
segregated  leases,  a partial  assignment  affect- 
ing it  must  be  filed  while  there  is  still  one 
month  remaining  to  the  lease  term,  where  the 
requirements  for  filing  a partial  assignment  of 
a noncompetitive  oil  and  gas  lease  are  not  met 
before  the  end  of  the  next  to  last  month  of  the 
lease  term,  the  assignment  cannot  be  approved. 

Donald  K.  Ladd  et  al.  , A-28750  (June  26, 

1%1)  68  I.  D.  169 


Where  the  non-producing  and  producing 
portions  of  a leasehold  are  separated  into  seg- 
regated leases  upon  unitization  of  only  the  non- 
producing lands  at  a time  when  the  parent 
lease  is  in  its  extended  term  because  of  pro- 
duction, the  term  of  the  segregated,  unitized, 
non-producing  lease  does  not  expire  as  long  as 
production  continues  on  the  non-unitized  portion 
of  the  lease. 

Ann  Guyer  Lewis  et  al.  , A -28 540  (July  3, 

1961)  68  1. D.  180 


In  computing  the  two-year  period  provided 
for  in  43  CFR  192.  122(c),  192.  123,  and 
192.  144(a),  no  distinction  should  be  made  be- 
tween the  words  "from"  and  "after"  because, 
whichever  word  is  used,  the  day  of  the  act  or 
event  causing  the  period  of  time  to  run  is  not 
to  be  included  when  computing  the  period  of 
time. 

Computation  of  Time  in  Federal  Oil  and  Gas 
Leasing,  M-36633  (Dec.  8,  1961) 
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Cancellation  of  a lease  subsequent  to  issu- 
ance is  proper,  if  it  is  determined  that  when  the 
offer  covering  but  320  acres  of  land  was  filed, 
there  was  land  contiguous  thereto  that  was 
available  for  leasing,  and  that  a subsequent  ap- 
plication for  the  same  land  was  filed  at  a time 
when  the  adjoining  lands  were  no  longer  avail- 
able for  leasing  and  the  application  was  pending 
when  the  lease  issued. 

West  Central  Corporation,  A-28523 
(Feb.  2,  1961) 


An  oil  and  gas  lease  offer  previously 
placed  in  a receptacle  for  the  reception  of  doc- 
uments to  be  stamped  as  received  at  the  opening 
of  the  land  office  for  public  business  at  10:00 
a.  m.  is  entitled  to  priority  over  an  offer  filed 
over  the  counter  at  10:02  a.  m.  even  though  the 
second  filer  claims  that  he  was  first  in  line  of 
persons  waiting  to  file  over  the  counter. 

Signal  Oil  and  Gas  Company  Duncan  Miller, 

A- 28626  (July  31,  1961) 


LANDS  SUBJECT  TO 

The  rejection  of  an  oil  and  gas  lease  offer 
for  unsurveyed  land  on  the  ground  that  the  land 
is  covered  by  outstanding  leases  will  be  set  a- 
side  and  the  case  remanded  for  reconsideration 
where  a recent  protracted  survey  of  the  area 
indicates  that,  due  to  the  irregular  size  of  the 
sections  in  which  the  land  applied  for  is 
situated,  most  of  the  land  included  in  the  offer 
is  probably  available  for  leasing. 

Norman  E.  Hanson,  A-28532  (Jan.  4,  1961) 


Public  lands  in  Alaska  that  are  included  in 
a withdrawal  remain  subject  to  leasing  for  oil 
and  gas,  at  the  discretion  of  the  Secretary  of 
the  Interior,  in  the  absence  of  a specific  prohi- 
bition thereof  in  the  withdrawal  order,  or  an 
applicable  statute,  and  cannot  be  considered 
"unavailable  for  leasing"  within  the  meaning  of 
the  640-acre  limitation  rule. 

West  Central  Corporation,  A-28523 
(Feb.  2,  1961) 


An  application  for  land  covered  by  an  out- 
standing oil  and  gas  lease  must  be  rejected. 

J.  Harry  Henderson,  A-28583  (Feb.  10,  1961) 


OIL  AND  GAS  LEASES  - -Continued 
LANDS  SUBJECT  TO  - -Continued 

Where  the  Secretary  of  Defense  determines 
upon  consultation  with  the  Secretary  of  the  In- 
terior, pursuant  to  section  6 of  the  act  of 
February  28,  1958,  that  mineral  exploration  of 
a military  reservation  is  inconsistent  with  the 
military  use  of  the  lands,  offers  to  lease  such 
lands  for  oil  and  gas  must  be  rejected. 

J.  G.  Hatheway  et  al.  , A-27368,  A-27523 
(Feb.  28,  1961)  68  I.  D.  48 


An  oil  and  gas  lease  offer  is  properly  re- 
jected where  the  land  applied  for  is  covered  by 
outstanding  extended  leases  regardless  of 
whether  the  extensions  were  proper. 

Duncan  Miller,  A-28599  (Apr.  3,  1961) 


The  filing  of  an  application  for  a single  ex- 
tension of  a noncompetitive  lease  under  section 
17  of  the  Mineral  Leasing  Act,  as  amended, 
segregates  only  the  lands  leased  during  the 
initial  5-year  lease  term  which  are  included  in 
the  extension  application,  and  the  remaining 
leased  lands  not  included  in  the  application  be- 
come available  for  new  offers  upon  the  expira- 
tion of  the  5- year  term  of  the  lease. 

Duncan  Miller,  A-28588  (June  20,  1961) 

68  I.  D.  158 


Land  embraced  in  an  outstanding  lease  be- 
comes land  unavailable  for  leasing  from  the 
date  the  lease  is  signed  even  though  the  lease 
term  does  not  begin  until  the  first  of  the  fol- 
lowing month  and  an  offer  filed  for  such  land  in 
the  interim  must  be  rejected. 

Duncan  Miller,  A-28647  (July  20,  1961) 


Public  land  withdrawn  for  the  protection  of 
wildlife  is  not  thereby  removed  from  the  oper- 
ation of  the  Mineral  Leasing  Act  and,  in  the 
absence  of  affirmative  action  by  the  Depart- 
ment closing  the  area  to  oil  and  gas  leasing, 
offers  to  lease  the  land  for  oil  and  gas  pur- 
poses may  be  filed. 

James  K.  Tallman  et  al.  , A-28594,  A-28609, 
A-28619  (Sept.  1,  1961)  68  I.  D.  256 


A regulation  governing  the  availability  of 
lands  for  further  oil  and  gas  lease  offers, 
which  became  effective  on  January  7,  I960,  is 
applicable  to  lands  included  in  a lease  relin- 
quished on  January  6,  I960,  where  the  notation 
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of  the  relinquishment  was  not  made  until  Janu- 
ary 15,  1 960. 

Duncan  Miller,  A-28689  (Sept.  13,  1961) 


Land  within  an  outstanding  oil  and  gas  lease 
is  not  available  for  leasing  and  an  application 
which  covers  less  than  640  acres  of  land  ex- 
clusive of  such  land  and  which  does  not  include 
adjoining  land  available  for  leasing  should  be 
rejected. 

J.  Penrod  Toles,  A-28534  (Oct.  16,  1961) 

68  I.  D.  285 


NONCOMPETITIVE  LEASES 

Where  a lease  has  been  issued  on  Form 
4-1158,  and  its  terms  are  consistent  with  the 
statute,  but  not  with  the  regulations,  the  terms 
of  the  lease  shall  govern  relations  between  the 
lessors  and  the  lessee. 

Rental  Rate  on  Lands  Within  the  Known  Geologic 
Structure  of  a Producing  Oil  or  Gas  Field  Which 
are  Committed  to  a Nonproductive  Unit  Plan, 
M-36627  (Oct.  9,  1961) 


OPERATING  AGREEMENTS 

An  operating  agreement  submitted  to  the 
Bureau  of  Land  Management  for  approval  as  an 
operating  agreement  and  approved  by  the  Bu- 
reau, and  not  by  the  Secretary,  as  such  will  not 
later  be  considered  to  be  a development  con- 
tract, which  can  be  approved  only  by  the 
Secretary. 

In  a computation  of  chargeable  acreage 
under  the  acreage  limitation  provisions  of  the 
Mineral  Leasing  Act,  an  operator  of  federal 
land  leased  for  oil  and  gas  purposes  is  charge- 
able with  an  acreage  commensurate  with  its 
ownership  of  leases  subject  to  the  operating 
agreement  and  with  the  portion  of  the  acreage 
of  other  leases  which  corresponds  to  its  interest 
in  such  leases  measured  by  its  proportionate 
share  of  the  production  from  such  leases,  if  it 
does  not  have  such  effective  direct  control  over 
the  development  of  the  leased  lands  that  it  must 
be  charged  with  the  acreage  therein  as  the  real 
party  in  interest. 

An  operator  under  an  oil  and  gas  lease 
whose  rights  to  develop  the  land  and  dispose  of 
the  oil  and  gas  produced  are  dependent  upon 
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the  consent  of  the  record  title  holder,  does  not 
have  such  effective  direct  control  over  the 
leases  that  it  must  be  charged  with  the  acreage 
therein  as  the  real  party  in  interest. 

Columbian  Carbon  Company,  A- 28632 
(Oct.  17,  1961)  68  1.  D.  314 


PATENTED  OR  ENTERED  LAND 

A noncompetitive  oil  and  gas  lease  appli- 
cation is  properly  rejected  when  the  lands  ap- 
plied for  are  embraced  in  a subsequent  home- 
stead entry  and  were  classified  as  not  pros- 
pectively valuable  for  oil  and  gas  prior  to  the 
filing  of  satisfactory  final  proof,  and  no 
showing  is  made  that  the  lands  involved  were 
known  to  be  mineral  in  character  prior  to  the 
filing  of  final  proof. 

M.  B.  Kirkpatrick  et  al.  , A- 28461  (June  20, 
1961) 


PRODUCTION 

Where  the  non-producing  and  producing 
portions  of  a leasehold  are  separated  into  seg- 
regated leases  upon  unitization  of  only  the  non- 
producing lands  at  a time  when  the  parent 
lease  is  in  its  extended  term  because  of  pro- 
duction, the  term  of  the  segregated,  unitized, 
non-producing  lease  does  not  expire  as  long  as 
production  continues  on  the  non-unitized  portion 
of  the  lease. 

Ann  Guyer  Lewis  et  al.  , A -28 540  (July  3, 

1961)  68  I.  D.  180 


REINSTATEMENT 

An  oil  and  gas  lease  automatically  ter- 
minated for  failure  to  pay  the  rental  on  or  be- 
fore the  anniversary  date  of  the  lease  cannot 
be  reinstated  upon  subsequent  tender  of  the 
rental. 

Roy  L.  Cook,  A-28600  (Mar.  24,  1961) 
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REINSTATEMENT  - - Continued 

Reinstatement  of  an  oil  and  gas  lease 
offer  is  properly  denied  when  the  offer  was  re- 
jected because  it  applied  for  land  in  an  out- 
standing lease,  even  though  the  request  for  re- 
instatement is  based  on  the  fact  that  the  out- 
standing lease  was  improperly  issued. 

Duncan  Miller,  A -2 90 12  (Sept.  1,  1961) 


RELINQUISHMENTS 

A lessee  of  an  oil  and  gas  lease  who  re- 
linquishes his  lease  is  not  thereby  disqualified 
for  the  award  of  a new  lease  of  the  same  land. 

Duncan  Miller,  A-28586,  A-28633,  A-28671, 
A- 28686  (Jan.  25,  1961) 


A lessee  of  an  oil  and  gas  lease  who  re- 
linquishes his  lease  is  not  thereby  disqualified 
for  the  award  of  a new  lease  of  the  same  land. 

Duncan  Miller,  A-28599  (Apr.  3,  1961) 


An  application  for  the  partial  extension  of 
a lease  under  section  1 7 of  the  Mineral  Leasing 
Act,  as  amended,  is  not  improper,  and  a re- 
linquishment need  not  be  filed  to  terminate  the 
lease  as  to  the  lands  for  which  an  extension  is 
not  desired,  as  the  lease  terminates  by  opera- 
tion of  law  at  the  end  of  the  initial  5-year  term 
in  the  absence  of  an  application  for  extension. 

Duncan  Miller,  A- 28588  (June  20,  1961) 

68  1.  D.  158 


A junior  oil  and  gas  lease  offer  is  properly 
rejected  even  though  the  prior  offer  is  filed  by 
one  who  relinquishes  his  lease  on  the  same 
land  or  by  one  who  knew  a previous  lease  of  the 
land  was  to  be  relinquished  and  filed  his  offer 
in  reliance  on  such  relinquishment. 

Duncan  Miller,  A-28647  (July  20,  1961) 


A person  otherwise  qualified  to  hold  a 
noncompetitive  oil  and  gas  lease  is  not  disqual- 
ified from  filing  an  offer  simply  because  he  knew 
a prior  lease  of  the  land  was  to  be  relinquished 
and  filed  his  offer  upon  such  relinquishment. 

Duncan  Miller,  A-28692  (Aug.  30,  1961) 


OIL  AND  GAS  LEASES  - -Continued 
RENTALS-  -Continued 

Where  the  rental  on  an  oil  and  gas  lease 
subject  to  the  act  of  July  29,  1954,  is  not  paid 
on  or  before  its  anniversary  date,  the  lease 
terminates  automatically,  notwithstanding  the 
lessee's  assertion  that  he  mailed  a check  for 
the  rental  which  was  not  received. 

An  oil  and  gas  lease  automatically  ter- 
minated for  failure  to  pay  the  rental  on  or  be- 
fore the  anniversary  date  of  the  lease  cannot 
be  reinstated  upon  subsequent  tender  of  the 
rental. 

Roy  L.  Cook,  A-28600  (Mar.  24,  1961) 


Offers  to  lease  lands  in  Alaska  filed  prior 
to  and  pending  on  May  3,  1958,  are  entitled  to 
the  benefit  of  section  10  of  the  act  of  July  3, 
1958,  notwithstanding  the  fact  that  action  on 
such  offers  had  been  suspended  by  the  Depart- 
ment. 

Jam.es  K.  T a liman  et  al.  , A-28594,  A-28609, 
A-28619  (Sept.  1,  1961)  68  1.  D.  256 


Where  a noncompetitive  lease  issued  on 
Form  4-1158  has  been  unitized,  and  is  de- 
clared to  be  on  the  known  geologic  structure  of 
a producing  oil  or  gas  field,  but  no  producing 
well  exists  on  the  unit,  the  annual  rental  rate 
shall  be  $1  per  acre  beginning  with  the  first 
lease  year  commencing  thirty  days  after  notice 
has  been  given  to  the  lessee  that  all  or  part  of 
the  land  is  on  such  a structure. 

Rental  Rate  on  Lands  Within  the  Known  Geologic 
Structure  of  a Producing  Oil  or  Gas  Field  Which 
are  Committed  to  a Nonproductive  Unit  Plan, 
M-36627  (Oct.  9,  1961) 


If  an  oil  and  gas  lessee  pays  his  annual 
lease  rental,  with  a check  which,  upon  its  first 
presentation  is  not  honored,  but  which  is 
honored  upon  being  presented  a second  time  by 
the  United  States  upon  its  own  initiative,  pay- 
ment is  deemed  to  have  been  made  at  the  time 
when  the  check  was  originally  tendered  to  the 
United  States.  However,  if  the  second 
presentation  by  the  United  States  is  due  to  a 
request  by  the  lessee,  payment  is  deemed  to 
have  been  made  at  the  time  when  that  request 
was  received. 

Leases  Automatically  Terminated  By  Operation 
of  Law  Under  Section  31  of  the  Mineral  Leasing 
Act  (30  U.S.C.  sec.  188),  M-36631  (Oct.  11, 
1961) 
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ROYALTIES 

640-ACRE  LIMITATION- -Continued 

Where  a unit  agreement  provides  that 
royalties  paid  to  the  United  States  are  to  be  held 
in  an  unearned  account  if  there  is  a dispute  as  to 

"unavailable  for  leasing"  within  the  meaning  of 
the  640-acre  limitation  rule. 

the  title  to  the  unitized  lands,  the  mere  exist- 
ence of  mining  claims  conflicting  in  part  with 
oil  and  gas  leases  in  the  unit  area  issued  by  the 
United  States  does  not  constitute  a dispute  with- 
in the  meaning  of  the  agreement  when  the  locators 
have  made  no  attempt  to  assert  any  right  to  the 
claims  against  the  United  States  or  their  lessees 
and  the  United  States  has  taken  no  action  chal- 
lenging the  validity  of  the  claims. 

Cancellation  of  a lease  subsequent  to  issu- 
ance is  proper,  if  it  is  determined  thatwhen 
the  offer  covering  but  320  acres  of  land  was 
filed,  there  was  land  contiguous  thereto  that 
was  available  for  leasing,  and  that  a subsequent 
application  for  the  same  land  was  filed  at  a 
time  when  the  adjoining  lands  were  no  longer 
available  for  leasing  and  the  application  was 
pending  when  the  lease  issued. 

Sinclair  Oil  and  Gas  Company,  A-28380 
(Jan.  31,  1961) 

West  Central  Corporation,  A-28523 
(Feb.  2,  1961) 

An  application  for  an  acquired  lands  non- 
competitive oil  and  gas  lease  is  not  properly 
rejected  as  not  being  in  the  public  interest 
where  the  United  States  acquired  the  land  sub- 
ject to  the  reservation  in  the  grantor  of  a per- 
petual royalty  of  12-1/2  percent  in  the  oil,  gas, 
and  other  minerals  produced  from  the  land, 

Land  within  an  outstanding  oil  and  gas  lease 
is  not  available  for  leasing  and  an  application 
which  covers  less  than  640  acres  of  land  ex- 
clusive of  such  land  and  which  does  not  include 
adjoining  land  available  for  leasing  should  be 
rejected. 

merely  because,  upon  production  from  the 
leasehold,  no  royalties  would  be  payable  to  the 
United  States  as  the  royalties  reserved  to  the 
grantor  are  deductible  from  the  total  12-1/2 
percent  royalty  payable  to  the  United  States 
under  such  a lease. 

An  oil  and  gas  lease  issued  in  violation  of 
the  640-acre  limitation  rule  is  properly  canceled 
when  a subsequent  proper  application  for  the 
same  land  was  filed  before  the  lease  was 
issued. 

Paul  Blake,  A-27882  (Oct.  24,  1961) 

68  I.  D.  322 

J.  Penrod  Toles,  A-28534  (Oct.  1 6 , 1961) 

68  I.  D.  285 

An  application  for  an  acquired  lands  non- 
competitive oil  and  gas  lease  is  not  properly 
rejected  as  not  being  in  the  public  interest 
where  the  United  States  acquired  the  land  sub- 

SIX-MILE  SQUARE  RULE 

ject  to  the  reservation  in  the  grantor  of  a per- 
petual royalty  of  12^  percent  or  more  in  the 
oil,  gas,  and  other  minerals  produced  from  the 
land,  merely  because,  upon  production  from 
the  leasehold,  no  royalties  would  be  payable  to 

An  acquired  lands  oil  and  gas  lease  offer 
filed  on  January  28,  1955,  describing  lands 
which  cannot  be  encompassed  within  a 6 -mile 
square  limit  must  be  rejected. 

the  United  States  as  the  royalties  reserved  to 
the  grantor  are  deductible  from  the  total  of  12i 
percent  royalty  payable  to  the  United  States 
under  such  a lease. 

Paul  Blake,  A-28553  (Dec.  8,  1961) 

The  determination  as  to  whether  lands  ap- 
plied for  in  an  oil  and  gas  lease  offer  can  be  in- 
cluded in  a 6-mile  square  is  made  on  the  basis  of 
the  offer  as  it  is  filed  and  where  it  is  clear  that 
the  lands  applied  for  cannot  be  included  within  a 
6 -mile  square,  the  offer  must  be  rejected  in  its 
entirety  despite  the  fact  that  the  part  of  the  land 
applied  for  which  causes  the  offer  to  violate  the 
6 -mile  square  rule  is  inadequately  described  and 
the  offer  would  be  rejected  as  to  it  in  any  event. 

640-ACRE  LIMITATION 

Public  lands  in  Alaska  that  are  included  in 
a withdrawal  remain  subject  to  leasing  for  oil 
and  gas,  at  the  discretion  of  the  Secretary  of 
the  Interior,  in  the  absence  of  a specific  prohi- 
bition thereof  in  the  withdrawal  order,  or  an 
applicable  statute,  and  cannot  be  considered 

MerwinE.  Liss,  A-28576  (Mar.  28,  1961) 

68  I.  D.  86 
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OIL  AND  GAS  LEASES- -Continued 

SUSPENSION  OF  OPERATIONS  AND  PRODUCTION 

An  order  prohibiting  drilling  on  oil  and  gas 
leases  in  the  interest  of  preventing  waste  of 
potash  ore  is  in  the  interest  of  conservation, 
and,  in  accordance  with  departmental  regula- 
tion 43  CFR  191. 26,  the  terms  of  the  leases 
and  the  rental  payments  thereunder  may  be 
suspended  under  section  39  during  the  life  of 
such  an  order  even  if  there  is  no  well  capable 
of  producing  on  the  leasehold. 

Where,  before  the  end  of  the  initial  5-year 
term  of  competitive  leases,  an  order  forbidding 
drilling  on  the  leases  is  issued,  the  fact  that 
the  order  is  in  accordance  with  a stipulation 
which  is  a part  of  the  oil  and  gas  lease  does 
not  preclude  suspension  of  the  leases  in 
accordance  with  section  39  of  the  Mineral 
Leasing  Act. 

Texaco,  Inc.,  A-28449  (July  14,  1961) 

68  I.  D.  194 


TERMINATION 

Where  the  rental  on  an  oil  and  gas  lease 
subject  to  the  act  of  July  29,  1954,  is  not  paid 
on  or  before  its  anniversary  date,  the  lease 
terminates  automatically,  notwithstanding  the 
lessee's  assertion  that  he  mailed  a check  for 
the  rental  which  was  not  received. 

Roy  L.  Cook,  A 28600  (Mar.  24,  1961) 


An  application  for  the  partial  extension  of 
a lease  under  section  17  of  the  Mineral  Leasing 
Act,  as  amended,  is  not  improper,  and  a re- 
linquishment need  not  be  filed  to  terminate  the 
lease  as  to  the  lands  for  which  an  extension  is 
not  desired,  as  the  lease  terminates  by  opera- 
tion of  law  at  the  end  of  the  initial  5-year  term 
in  the  absence  of  an  application  for  extension. 

Duncan  Miller,  A-28588  (June  20,  1961) 

68  I.  D.  158 


Where  a lessee  pays  only  half  of  the  re- 
quired rental  before  the  anniversary  date  of  a 
lease  on  which  there  is  no  well  capable  of  pro- 
duction, the  lease  terminates  automatically  by 
operation  of  law. 

Rental  Rate  on  Lands  Within  the  Known  Geologic 
Structure  of  a Producing  Oil  or  Gas  Field  Which 
are  Committed  to  a Nonproductive  Unit  Plan, 
M-36627  (Oct.  9,  1961) 


OIL  AND  GAS  LEASES  - -Continued 
TERMINATION  - - Continued 

An  oil  and  gas  lease  on  which  there  is  no 
welt  capable  of  producing  oil  or  gas  in  paying 
quantities  will  terminate  automatically  by 
operation  of  law  if  less  than  the  full  rental  re- 
quired is  paid,  even  though  the  payment  is  of 
the  full  amount  erroneously  billed  by  the  Bu- 
reau of  Land  Management. 

Leases  Automatically  Terminated  By  Operation 
of  Law  Under  Section  31  of  the  Mineral  Leasing 
Act  (30  U.  S.  C.  sec.  188),  M-36631  (Oct.  11, 
1961) 


UNIT  AND  COOPERATIVE  AGREEMENTS 

Where  the  non-producing  and  producing 
portions  of  a leasehold  are  separated  into  seg- 
regated leases  upon  unitization  of  only  the  non- 
producing lands  at  a time  when  the  parent 
lease  is  in  its  extended  term  because  of  pro- 
duction, the  term  of  the  segregated,  unitized, 
non-producing  lease  does  not  expire  as  long  as 
production  continues  on  the  non- unitized  portion 
of  the  lease. 

Ann  Guyer  Lewis  et  al.  , A-28540  (July  3, 

1961)  68  I.  D.  180 


Where  a mineral  reservation  runs  for  a 
period  of  years  and  so  long  thereafter  as  there 
is  production,  and  the  reserved  oil  and  gas  is 
embraced  in  a unit  plan,  the  reservation  will 
continue  as  long  as  there  is  production  any- 
where on  the  unit  plan,  even  though  there  is  no 
actual  production  from,  the  reserved  mineral 
estate  itself. 

Extension  of  Term  Mineral  Interests  by  Reason 
of  Unit  Production,  M-36632  (Nov.  3,  1961) 


In  computing  the  two-year  period  provided 
for  in  43  CFR  192.  122(c),  192.  123,  and 
192.  144(a),  no  distinction  should  be  made  be- 
tween the  words  "from"  and  "after"  because, 
whichever  word  is  used,  the  day  of  the  act  or 
event  causing  the  period  of  time  to  run  is  not 
to  be  included  when  computing  the  period  of 
time. 

Computation  of  Time  in  Federal  Oil  and  Gas 
Leasing,  M-36633  (Dec.  8,  1961) 
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OREGON  AND  CALIFORNIA  RAILROAD  AND  RECON- 
VEYED  COOS  BAY  GRANT  LANDS 

MINING  CLAIMS 

Mining  claims  located  on  former  contro- 
verted O&C  grant  lands  now  administered  bythe 
Secretary  of  Agriculture  pursuant  to  the  Act  of 
June  24,  1954  (68  Stat.  270),  are  subject  to  the 
limitations  and  reservations  of  the  special  O&C 
Mining  Act  of  April  8,  1948  (62  Stat.  162).  The 
general  mining  laws  do  not  apply  to  such  lands 
except  to  the  extent  provided  in  the  1948  Act. 

Applicability  of  the  Special  Mining  Act  of  April 
28,  1948  (62  Stat.  162)  to  Former  Controverted 
Oregon  and  California  Grant  Lands  Now  Ad- 
ministered by  the  Secretary  of  Agriculture  Un- 
der the  Act  of  June  24,  1954  (68  Stat.  270), 

M-36623  (Aug.  14,  1961) 


OUTER  CONTINENTAL  SHELF  LANDS  ACT 
GENERALLY 

The  applicability  of  the  Outer  Continental 
Shelf  Lands  Act  extends  to  all  submerged  areas 
lying  seaward  of  the  States'  boundaries  over  the 
seabed  and  subsoil  of  which  the  United  States 
has  asserted  jurisdiction.  Since  the  United 
States  has  now  asserted  jurisdiction  over  the 
seabed  and  subsoil  of  the  submarine  areas  ad- 
jacent to  the  coast  of  the  mainland  and  islands 
as  far  as  the  depth  of  the  superjacent  waters 
permits  exploitation  of  the  natural  resources, 
the  Act  is  now  applicable  to  those  areas. 

Application  of  Outer  Continental  Shelf  Lands 

Act  to  Designated  Area  off  the  Coast  of 

California,  M- 366 15  (May  5,  1961) 


PATENTS  OF  PUBLIC  LANDS 
AMENDMENTS 

An  applicant  for  the  benefits  of  section 
2372  of  the  Revised  Statutes  which  permits  a- 
mendment  of  a homestead  entry  to  include  land 
intended  to  be  entered  for  land  not  intended  to 
be  entered  must  bring  himself  within  the  terms 
of  the  act;  it  is  not  sufficient  to  show  that  land 


PATENTS  OF  PUBLIC  LANDS- -Continued 

AMENDMENTS-  -Continued 

entered  with  intention  to  do  so  was  not  avail- 
able for  homesteading  and  that,  therefore,  the 
purported  entry  gave  the  entryman  no  rights  in 
the  land. 

Paul  L.  Van  Cleve,  Jr.  , The  Van  Cleve 
Company,  A-28442  (Jan.  12,  1961) 


EFFECT 

Where  the  public  sale  of  an  isolated  tract 
is  consumated  and  title  divested  from  the  gov- 
ernment by  issuance  of  a patent,  the  presence 
of  trespassers  or  encroachers  on  the  land, 
either  preceeding  or  during  the  sale,  affords 
no  legal  basis  for  the  government  to  refund  the 
purchase  price  for  the  land  or  to  put  the  pur- 
chaser in  possession  of  the  land. 

Maxi.  Herschberg,  A-28527  (Jan.  4,  1961) 


PHOSPHATE  LEASES  AND  PERMITS 
ROYALTIES 

Where  both  the  corporate  lessee  of  a 
mineral  lease  and  the  corporate  purchaser  of 
the  entire  output  of  the  mine  are  wholly  owned 
subsidiaries  of  another  corporation,  where 
both  the  lessee  and  the  purchaser  have  inter- 
locking officers  and  directors,  and  where  the 
price  per  ton  at  which  the  mineral  is  sold  is 
about  one  half  of  the  expenses  for  wages  and 
supplies  for  mining  the  depositsyUT  is  proper 
to  determine  the  gross  value  of  the  output  of 
the  leased  deposits  at  the  mine  by  subtracting 
from  the  price  received  by  the  purchaser  cor- 
poration at  its  sales  point  80  miles  from  the 
mine  the  costs  of  transportation  and  the  costs 
incurred  in  preparing  the  production  for  mar- 
ket. 

Randall  Mills  Corporation,  A-28391  (Jan.  19, 

T95T) 


PITTMAN  ACT 


POTASSIUM  LEASES  AND  PERMITS  — Continued 
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An  application  for  Pittman  Act  permit  is 
properly  rejected  upon  a showing  that  the  land 
is  included  within  a basin  in  which  there  is 
reasonably  known  to  be  a source  of  underground 
water  that  is  successfully  being  used  for  irriga- 
tion purposes. 

Ingolf  A,  Stub,  A - 28444  (Mar.  14,  1961) 


Applications  for  Pittman  Act  permits  are 
properly  rejected  upon  a showing  that  the  lands 
applied  for  are  included  within  basins  in  which 
there  is  reasonably  known  to  be  a source  of 
underground  water  that  is  successfully  being 
used  for  irrigation  purposes. 

Helene  Rossier  et  al.  , A -284 76  (Aug.  10, 

1961) 


RENTALS 

An  applicant  for  a pbtash  permit  is  proper- 
ly required  to  comply  with  requirements  for 
paying  rental  and  submitting  a bond  although 
the  requirements  were  not  in  effect  at  the  time 
he  filed  his  application. 

Amalgamated  Chemicals,  Inc.  , et  al. , 

A- 28685,  A-28711,  A-28741,  A-28749, 

A-  28790,  A-28791,  A-28793  andA-28803 
(July  21,  1961) 

An  applicant  for  a potash  permit  is  proper 
ly  required  to  comply  with  requirements  for 
paying  rental  and  submitting  a bond  although 
the  requirements  were  not  in  effect  at  the  time 
he  filed  his  application. 

Cecil  H.  Phillips  et  al.  , A -28648  (July  31, 

1961) 


POTASSIUM  LEASES  AND  PERMITS 


PERMITS 

The  filing  of  an  application  for  a prospect- 
ing permit  under  the  act  of  February  7,  1927, 
does  not  vest  in  the  applicant  any  rights  which 
preclude  the  Department  from  considering  his 
application  under  regulations  adopted  after  such 
filing. 

An  applicant  for  a potash  permit  is  proper- 
ly required  to  comply  with  requirements  for 
paying  rental  and  submitting  a bond  although 
the  requirements  were  not  in  effect  at  the  time 
he  filed  his  application. 

Amalgamated  Chemicals,  Inc.  , et  al.  , 

A-  28685,  A-28711,  A-28741,  A-28749, 

A-28790,  A-28791,  A -28793  and  A - 28803 
(July  21,  1961) 


The  filing  of  an  application  for  a prospect- 
ing permit  under  the  act  of  February  7,  1927, 
does  not  vest  in  the  applicant  any  rights  which 
preclude  the  Department  from  considering  his 
application  under  regulations  adopted  after 
such  filing. 

Cecil  H.  Phillips  et  al.  , A-28648  (July  31, 

1961) 


PRACTICE  BEFORE  THE  DEPARTMENT 
GENERALLY 

When  a person  not  authorized  to  practice 
before  the  Department  takes  an  appeal  to  the 
Secretary  on  behalf  of  another  and  is  informed 
by  the  Department  of  the  requirements  for 
practice  before  the  Department  and  fails  to 
show  his  qualification  under  the  requirements, 
the  appeal  will  be  dismissed. 

Kay  Ann  Turner,  A-28691  (Mar.  23,  1961) 

68  I.  D.  85 


Where  an  appeal  is  taken  by  an  attorney- 
in-fact,  the  appeal  is  subject  to  dismissal  un- 
less it  is  shown  that  the  attorney-in-dact  is 
authorized  to  practice  before  the  Department. 

John  W.  Monzel  et  al.  , A-28817  (Aug.  31, 

7%Tj 


Attorney  who  represents  appellant  in  con- 
ference with  Department  Counsel  outside  of 
Board  proceedings  does  not  necessarily  repre- 
sent appellant  before  the  Board  unless  he  puts 
in  appearance  in  accordance  with  43  CFR  4.  8. 

Appeal  of  Barkley  Pipeline  Construction,  Inc.  , 
IBCA-291  (Dec.  1,  1961) 
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PRACTICE  BEFORE  THE  DEPARTMENT 
--Continued 

PERSONS  QUALIFIED  TO  PRACTICE 

An  aunt  may  be  considered  to  be  a member 
of  the  family  of  her  nephew  within  the  meaning 
of  the  Department's  rules  governing  practice 
before  the  Department  so  as  to  authorize  him 
to  practice  on  her  behalf. 

Love  Mae  Moore,  A-28717  (Oct.  30,  1961) 


PRIVATE  EXCHANGES 
PUBLIC  INTEREST 

Private  exchange  applications  are  proper- 
ly rejected  where  the  offered  lands  are 
situated  within  the  limits  of  an  Air  Force 
range  and  fee  title  to  the  lands  is  not  required 
for  purposes  of  the  range  and  there  are  no  com- 
pelling reasons  to  acquire  the  offered  lands  to 
augment  any  long  range  Federal  resource  man- 
agement program;  such  exchanges  are  not  in  the 
public  interest. 

Phoenix  Title  and  Trust  Co.  et  al.  , A-28492 
(June  9,  1961)  68  I.  D.  1 56 


A private  exchange  application  is  properly 
rejected  if  there  are  not  compelling  reasons  to 
acquire  the  offered  lands  to  augment  long  range 
Federal  resource  management  programs;  such 
an  exchange  is  not  in  the  public  interest. 

Palomas  Ranch,  A-28166  (Aug.  16,  1961) 


A private  exchange  application  is  properly 
rejected  if  there  are  no  compelling  reasons  to 
acquire  the  offered  lands  to  augment  any  long 
range  Federal  resource  management  program; 
such  exchange  would  not  be  in  the  public  interest. 

Matulka  & Sias,  A-28505  (Sept.  18,  1961) 


A private  exchange  application  is  properly 
rejected  on  the  ground  that  the  proposed  ex- 
change would  not  benefit  the  public  interest 
when  no  compelling  reasons  are  shown  for  ac- 
quisition of  the  offered  land  to  augment  long- 
range  Federal  resource  management  programs; 
the  mere  blocking  out  of  Government  holdings 
is  not  enough. 

Bella  Drengson,  A-28564  (Sept.  27,  1961) 


PUBLIC  LANDS 
GENERALLY 

Where  the  mineral  estate  in  a tract  of 
land  has  been  patented  reserving  to  the  United 
States  the  surface  estate  under  the  provisions 

of  the  Act  of  December  29,  19l6(39Stat.  862), 

the  United  States  may  dispose  of  the  surface 
estate  under  any  law  and  in  any  manner  which 
it  deems  desirable  provided  that  the  mineral 
patentee's  rights  to  use  the  surface  are  not 
more  restricted  than  they  would  be  by  the  dis- 
position of  the  surface  estate  under  the  1916 
Act. 

Authority  to  Act  Favorably  on  Public  Sale  Ap- 
plication Oregon  06326,  Relating  to  Lands 

Patented  under  the  Mining  Laws  With  Reserva- 
tion  of  Surface  Rights,  M- 366 17  (June  2,  1961) 


PUBLIC  RECORDS 

(See  also  Confidential  Information) 

The  denial  of  a request  by  a contestee  in  a 
mining  contest  to  inspect  and  copy  any  investi- 
gative report,  appurtenant  maps  and  photographs 
relating  to  its  mining  claims  which  may  be  con- 
tained in  the  files  and  used  by  the  Bureau  of 
Land  Management  as  the  basis  for  a determina- 
tion to  contest  the  mining  claim  may  be  a proper 
exercise  of  executive  privilege,  but  where  there 
has  been  a lapse  of  ten  years  since  the  contest 
was  first  brought,  the  claim  has  been  mined 
and  sold  several  times,  and  the  mineral  report 
and  related  documents  are  mainly  technical  and 
factual,  the  contestee  will  be  allowed  to  examine 
the  technical  and  factual  portions  of  them. 

United  States  v.  Julius  S.  Foster  Minerals 
Engineering  Company  Climax  Uranium  Company, 
A - 28252  (Jan.  25,  1961) 


PUBLIC  SALES 
GENERALLY 

Where  the  public  sale  of  an  isolated  tract 
is  consumated  and  title  divested  from  the  gov- 
ernment by  issuance  of  a patent,  the  presence 
of  trespassers  or  encroachers  on  the  land, 
either  preceeding  or  during  the  sale,  affords 
no  legal  basis  for  the  government  to  refund  the 
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GENERALLY  - -Continued 

purchase  price  for  the  land  or  to  put  the  pur- 
chaser in  possession  of  the  land. 

Max  I.  Herschberg,  A-28527  (Jan.  4,  1961) 


An  application  for  the  public  sale  of  land 
withdrawn  for  the  use  of  the  Air  Force  must  be 
rejected;  action  on  the  application  will  not  be 
suspended  to  await  possible  revocation  of  the 
withdrawal  order. 

Frank  J.  Schultz,  A-28575  (Feb.  7,  1961) 


A sale  of  public  land  at  auction  will  not  be 
set  aside  where  a possible  preference  right 
claimant  fails  to  assert  timely  his  preference 
right  although  he  had  constructive  and  actual 
notice  of  the  requirements  and  the  record  in- 
dicates he  was  mailed  a copy  of  the  decision 
declaring  the  high  bid  which  set  forth  the  re- 
quirements. 

Ruth  Teas  Francis,  Joe  and  Cecile  O'Brien, 
A- 28336  (Mar.  13,  1961) 


A sale  of  public  land  at  auction  will  not  be 
set  aside  upon  an  assertion  by  one  bidder  that 
the  successful  bidder  attempted  prior  to  the 
sale  to  suppress  bidding  at  the  sale  where  the 
assertion  is  not  established  but  is  successfully 
controverted  at  a hearing  called  to  determine 
the  facts. 

Where  it  appears  that  land  offered  at  pub- 
lic sale  may  have  been  improperly  appraised 
at  substantially  below  its  fair  market  value,  the 
sale  may  properly  be  vacated  if  upon  recon- 
sideration the  fact  is  established. 

One  whose'  bid  for  land  offered  at  public 
sale  has  been  declared  the  highest  bid  or  one 
who  contends  that  his  bid  is  properly  regarded 
as  the  highest  bid  does  not  thereby  acquire  an 
interest  in  the  land  which  requires  that  a sale 
to  him  be  completed. 

Stanley  C.  Soho,  A-28135  (Supp.  ) (July  17, 

T%Ij 

Where  no  determination  has  been  made  as  to 
whether  an  isolated  tract  of  1, 000  acres  will  be 
sold  as  a single  unit  or  as  separate  units  and 
no  determination  has  been  made  as  to  the  ap- 
praised value  at  which  the  land  will  be  sold, 
one  who  applied  to  have  part  of  the  tract  sold 
as  a rough  or  mountainous  tract  cannot  com- 
plain on  the  assumption  that  the  sale  of  the 
1, 000  acres  will  be  held  in  a manner  and  at  a 
value  which  will  be  to  his  disadvantage. 


PUBLIC  SA LES - -Continued 
APPLICATIONS 

Land  subject  to  withdrawal  for  reclamation 
purposes  is  not  available  for  public  sale  so  that 
a public  sale  application  is  properly  rejected 
for  this  reason. 

Consumers  Agency,  Inc.,  A-28769 
(Oct.  25,  1961) 


AWARD  OF  LANDS 

When  only  one  preference  claimant  submits 
a bid  to  purchase  land  offered  at  public  sale, 
the  land  is  properly  awarded  to  that  claimant, 
and  a preference  right  claimant's  offer  and  the 
evidence  in  support  of  his  preference  right 
claim  may  be  filed  by  an  agent  on  behalf  of  the 
claimant. 

Francis  Orvis  Daellenbach,  A-28701 
(Nov.  21,  1961)  


CLASSIFICATION 

An  application  for  public  sale  of  public  land 
is  properly  rejected  when  disposition  of  the  land 
would  aggravate  a deficiency  of  forage  in  a 
grazing  unit  already  over-allotted,  complicate 
the  land  pattern  and  range  use-administration, 
and  adversely  affect  the  livestock  operations  of 
the  local  range  users. 

Everett  E.  Jones,  A-28389  (Jan.  18,  1961) 


An  application  for  public  sale  is  properly 
rejected  where  the  land  is  properly  classified 
as  chiefly  valuable  for  disposition  under  the 
Small  Tract  Act. 

Robert  James  Thompson,  A-28493 
(Feb.  9,  1961) 


ISOLATED  TRACTS 

Land  cannot  be  sold  as  an  isolated  tract 
where  it  is  not  completely  surrounded  by  land 
held  in  non-federal  ownership  or  is  not  so  ef- 
fectively separated  from  other  federally-owned 


Emmet  Patrick  Smith,  A-28608  (Nov.  27,  1961) 
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lands  by  some  permanent  withdrawal  or  reser- 
vation as  to  make  its  use  with  such  lands  im- 
practicable. 

Catherine  A.  Hibbert,  A-28580  (Mar.  10,  1961) 


An  application  for  public  sale  of  5 acres  of 
land  as  an  isolated  tract  is  properly  rejected 
when  the  land  is  but  part  of  an  isolated  tract  of 
32  ~2  acres. 

John  J.  and  Irma  J.  McNamara,  A-28682 
(Aug.  if  1961) 


PREFERENCE  RIGHTS 

The  acknowledgement  by  the  land  office  of 
the  receipt  of  a check  or  money  order  to  support 
a matching  bid  and  the  absence  of  positive 
evidence  that  the  check  was  returned  to  the 
bidder  supports  a finding  that  the  proper  deposit 
of  funds  to  support  the  matching  bid  was  in  the 
land  office  at  the  proper  time  to  support  a claim 
of  a preference  right  by  the  matching  bidder. 

The  Navajo  Tribe  of  Indians,  Fred  A.  Cline, 

A- 2851  5 (Feb.  24,  1961) 


An  owner  of  lands  contiguous  to  land  of- 
fered at  public  sale  who  does  not  file  proof  of 
ownership  of  such  lands  within  30  days  after 
the  highest  bid  has  been  received  loses  his 
preference  right  to  purchase  the  land. 

Ruth  Teas  Francis,  Joe  and  Cecile  O'Brien, 
A- 28336  (Mar.  13,  1961) 


The  highest  bidder  at  a public  sale  who 
fails  to  submit  satisfactory  evidence  of  his 
ownership  of  contiguous  land  within  30  days 
after  the  highest  bid  has  been  received  loses 
his  preference  right  and  the  land  is  properly 
awarded  to  a preference-right  claimant  who 
matches  the  highest  bid. 

Carl  Ballinger,  A-28642  (July  21,  1961) 


A certificate  submitted  as  the  basis  for  the 
assertion  of  a preference  right  to  purchase  pub- 
lic land  within  the  30-day  period  prescribed  by 
statute,  and  in  satisfaction  of  the  requirement 
for  proof  of  ownership  of  land  contiguous  to  pub- 
lic land  offered  for  sale,  which  states  that  cer- 
tain persons  are  the  owners  of  land  contiguous 
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to  the  offered  land  as  of  an  unspecified  date  but 
bears  the  signature  of  the  official  who  prepared 
it  dated  as  of  a time  within  the  30-day  period 
will  be  accepted  as  evidence  of  the  ownership  of 
contiguous  land  within  the  preference  right 
period. 

R.  C.  Woodson  and  Ethel  Rice  Woodson, 

A - 286  3 1 (July  31,  1961)  ~ 


The  preference  right  to  purchase  land 
offered  at  public  sale  will  be  lost  if  the  claim- 
ant fails  to  deposit  the  purchase  money  within 
30  days  after  the  highest  bid  has  been  received. 

Elias  W.  Leigh,  A-28681  (Sept.  12,  1961) 


When  only  one  preference  claimant  submits 
a bid  to  purchase  land  offered  at  public  sale, 
the  land  is  properly  awarded  to  that  claimant, 
and  a preference  right  claimant's  offer  and  the 
evidence  in  support  of  his  preference  right 
claim  may  be  filed  by  an  agent  on  behalf  of  the 
claimant. 

Francis  Orvis  Daellenbach,  A-28701 
(Nov.  21,  1961) 


ROUGH  OR  MOUNTAINOUS  TRACTS 

An  application  for  public  sale  of  land  the 
greater  portion  of  which  is  mountainous  and 
too  rough  for  cultivation  made  by  an  owner  of 
contiguous  land  should  be  allowed  where  the 
disposal  of  the  land  will  not  materially  effect 
any  land  management  program. 

Winston  Wheeler,  L.  E.  Phillips,  Jr.,  A 
Partnership  D/B/A  YZ  Cattle  Company, 

A - 28390  (Jan.  18,  1961) 


Land  cannot  be  sold  as  a rough  or  mountain- 
ous tract  upon  the  application  of  one  who  does 
not  own  adjoining  land  or  hold  a valid  entry  on 
adjoining  land. 

Catherine  A.  Hibbert,  A-28580  (Mar.  10,  1961) 


Where  the  only  subdivision  adjacent  to  an 
applicant's  land  is  not  mountainous  or  too  rough 
for  cultivation,  his  application  under  the  second 
proviso  of  the  public  sale  act  is  properly  re- 
jected, even  though  the  greater  part  of  the  en- 
tire tract  applied  for  may  be  mountainous  or  too 
rough  for  cultivation. 
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An  unpatented  mining  claim,  the  validity  of 
which  has  not  been  established  does  not  consti- 
tute a valid  entry,  within  the  meaning  of  the 
public  sale  act,  which  may  be  used  as  the  basis 
for  an  application  for  a sale  of  adjoining  land 
under  the  second  proviso  of  that  act. 

Henry  T.  Mitchell,  A-28724  (Aug.  30,  1961) 


RAILROAD  GRANT  LANDS 

An  application  to  select  land  in  lieu  of 
public  land  relinquished  by  a settler  in  favor  of 
a railroad  grantee  is  properly  considered  in 
accordance  with  the  terms  of  the  statute  under 
which  a previous  decision  of  the  General  Land 
Office  found  the  settler  entitled  to  make  selec- 
tion in  the  absence  of  conclusive  evidence  that 
the  previous  decision  was  wrong. 

Casper  Joseph  Schmand,  Attorney  In  Fact  For 
Mike  Swab,  A-28675  (Sept.  12,  1961) 


REGULATIONS 

APPLICABILITY 

A regulation  governing  the  availability  of 
lands  for  further  oil  and  gas  lease  offers, 
which  became  effective  on  January  7,  I960,  is 
applicable  to  lands  included  in  a lease  relin- 
quished on  January  6,  I960,  where  the  notation 
of  the  relinquishment  was  not  made  until  Janu- 
ary 15,  1 96  0. 

Duncan  Miller,  A-28689  (Sept.  13,  1961) 


INTERPRETATION 

An  ambiguous  regulation  cannot  be  relied 
upon  as  an  administrative  interpretation. 

Proposed  Repayment  Contracts  - Kings-and  - 
Kern  River  Projects,  M-36634  (Dec.  26,  1961) 

681. D. 


RECREATION  AND  PUBLIC  PURPOSES  ACT 

Where  it  does  not  appear  that  the  appraisal 
of  land  to  be  sold  under  the  Recreation  and  Pub- 
lic Purposes  Act  is  based  upon  market  data  in- 
volving sales  of  similar  lands  in  the  vicinity 
and  the  prospective  purchaser  submits  evidence 
tending  to  show  the  appraisal  to  be  excessive 
and  unreasonable,  the  appraisal  should  be  mod- 
ified. 

City  of  Wall,  South  Dakota,  A- 28367 
(Jan.  19,  1961) 


RIGHTS-OF-WAY 

ACT  OF  FEBRUARY  25,  1920 

Section  28  of  the  Mineral  Leasing  Act,  as 
amended,  is  the  only  statutory  authority  for  the 
granting  of  rights-of-way  across  public  lands 
for  pipe-line  purposes  for  the  transportation  of 
oil  or  natural  gas  and  such  rights-of-way  may 
be  granted  only  upon  the  conditions  set  forth 
therein. 

Section  29  of  the  Mineral  Leasing  Act  does 
not  confer  upon  the  Secretary  of  the  Interior 
any  authority  to  grant  rights-of-way  for  pipe- 
line purposes  for  the  transportation  of  oil  or 
natural  gas  across  the  public  lands. 

Continental  Oil  Company,  A-27973  (July  7, 

1961)  68  I.  D.  186 


While  the  Department  will  not  refuse  to 
grant  a right-of-way  across  public  land  for  a 
natural  gas  pipeline  in  anticipation  that  the 
holder  of  the  right-of-way  will  violate  the  com- 
mon carrier  obligation  imposed  on  the  holder 
of  such  a right-of-way  by  section  28  of  the 
Mineral  Leasing  Act,  the  Department  will  state 
its  view  as  to  the  meaning  of  the  obligation  so 
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that  it  will  be  clear  upon  what  basis  the  De- 
partment is  issuing  the  right-of-way  and  will 
seek  compliance. 

The  common  carrier  provision  and  the 
common  purchase  provision  of  section  28  of  the 
Mineral  Leasing  Act  express  separate  obliga- 
tions; the  common  carrier  provision  requires  at 
a minimum  that  the  holder  of  a right-of-way  for 
a natural  gas  pipeline  construct  and  operate  it 
to  carry  the  gas  of  another  without  limitation 
as  to  whether  the  gas  is  produced  from  Govern- 
ment land. 

Richfield  Oil  Corporation,  A- 28764  (July  26, 
1961)  68  I. D. 


RULE  OF  APPROXIMATION 

A homestead  application  is  properly  re- 
jected if  the  land  described  therein  is  more 
than  160  acres  and  the  amount  of  excess 
acreage  cannot  qualify  it  for  inclusion  under  the 
rule  of  approximation. 

Byron  K.  Baker,  A-28662  (Aug.  2,  1961) 


RULES  OF  PRACTICE 
GENERALLY 

Within  the  factual  scope  of  an  appeal,  the 
Board  is  not  limited  either  by  appellant's  own 
choice  of  remedy  nor  by  Government's  assign- 
ment of  defense.  Board  has  jurisdiction  to  de- 
cide a claim  upon  a theory  not  advanced  by  the 
parties.  Merritt-Chapman  &t  Scott  Corporation, 
IBCA-257  (June  22,  1961),  distinguished. 

Appeal  of  Ray  Kizer  Construction  Company, 
IBCA-274  (Sept.  15,  1961) 


A decision  of  a contracting  officer  "cannot 
be  treated  as  a final  decision"  when  contracting 
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officer  fails  to  comply  with  Departmental 
Manual  and  Federal  Procurement  Regulations. 

Decision  of  the  contracting  officer  must  be 
supported  by  evidentiary  facts.  These  facts 
should  be  stated  in  sufficient  detail  to  enable 
the  Board,  as  well  as  the  contractor,  to  under- 
stand the  basis  of  the  contracting  officer's 
decision. 

Appeal  of  Spaw-Glass,  Inc.  , 1BCA-282 
(Nov.  3,  1961)  68  I.  D.  329 


In  absence  of  citation  by  the  parties  of  legal 
references  to  the  contrary,  hearing  official  will 
follow  at  hearing  the  general  rule,  that, 
ordinarily  a corporation  will  be  recognized  as 
an  entity  separate  and  distinct  from  its  stock- 
holders and  officers,  even  though  the  entire 
stock  is  owned  by  one  person.  Consequently, 
when  Government  attempts  to  pierce  the  cor- 
porate veil,  burden  of  proof  is  on  Government 
to  establish  that  instant  appeal  falls  within  one 
of  the  recognized  exceptions  to  the  general  rule. 

Government  must  submit  "Correspondence 
and  other  data  material  to  the  appeal"  as  part  of 
the  appeal  file  pursuant  to  43  CFR  4.  6(c). 

Appeal  of  Benjamin  B.  Wills,  IBCA-298 
(Nov.  9,  1961) 


APPEALS 

Generally 


Motion  for  reconsideration  will  be  denied 
when  it  presents  nothing  that  was  not  thoroughly 
considered  prior  to  the  original  decision  nor 
offers  any  convincing  reason  for  a change  there- 
in. 

Appeal  of  John  A.  Quinn,  Inc.,  IBCA-174 
(Jan.  23,  1961) 


The  Board  will  be  strict  in  determining 
whether  a particular  appeal  was  mailed  within 
the  appeal  period,  but  liberal  in  determining 
whether  a particular  writing  constitutes  an  in- 
tent to  appeal. 

Appeal  of  Alcan  Pacific  Company,  IBCA-276 
(May  8,  1961)  68  1.  D.  133 
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The  Board  has  jurisdiction  to  decide  dis- 
putes under  "guarantee"  provisions. 

Appeal  of  M.  Benjamin  Electric  Company, 
Inc.  , IBCA-280  (June  9,  1961) 


The  Board  of  Contract  Appeals  lacks  juris- 
diction to  reform  contracts,  but  has  jurisdiction 
to  interpret  contracts. 

Appeal  of  Framlau  Corporation,  IBCA-228 
(Nov.  1,  1961)  68  I.D. 


In  assembling  appeal  file  contracting 
officer  must  include  "Correspondence  and  other 
data  material  to  the  appeal.  " 43  CFR  4.  6. 

Appeal  of  Spaw-Glass,  Inc.  , IBCA-282 
(Nov.  3,  1961)  68  I.D. 


In  absence  of  citation  by  the  parties  of  legal 
references  to  the  contrary,  hearing  official  will 
follow  at  hearing  the  general  rule,  that, 
ordinarily  a corporation  will  be  recognized  as 
an  entity  separate  and  distinct  from  its  stock- 
holders and  officers,  even  though  the  entire 
stock  is  owned  by  one  person.  Consequently, 
when  Government  attempts  to  pierce  the  cor- 
porate veil,  burden  of  proof  is  on  Government 
to  establish  that  instant  appeal  falls  within  one 
of  the  recognized  exceptions  to  the  general  rule. 

Appeal  of  Benjamin  B.  Wills,  IBCA-298 
(Nov.  9,  1961) 


Where  a request  for  reconsideration  of  a 
decision  of  the  Boardis  notpersuasive  of  error 
by  the  Board,  the  decision  will  be  affirmed. 
Where  the  Board  finds  on  reconsideration  that 
its  prior  decision  was  in  error  as  to  the 
amounts  equitably  payable  under  a labor  es- 
calation clause,  the  Board  will  modify  its  de- 
cision accordingly. 

Appeal  of  Merritt-Chapman  & Scott  Corporation, 
IB CA  ~ 240  (Nov.  9,  1961)  68  I.  D. 


A decision  sent  by  certified  mail  by  the 
land  office  to  an  applicant  for  public  land  to  his 
address  of  record  in  the  land  office  and  for- 
warded by  the  post  office  in  the  city  of  his 
residence,  pursuant  to  instructions  of  the  ad- 
dressee, to  a hotel  in  another  city  and  accepted 
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by  the  hotel  while  the  applicant  was  a guest  in 
the  hotel  is  regarded  as  served  upon  the  appli- 
cant so  that  the  period  for  appeal  commences 
to  run  from  the  date  of  receipt  by  the  hotel, 
and  it  is  proper  to  refuse  consideration  of  an 
appeal  transmitted  to  the  land  office  more  than 
30  days  after  that  date. 

Theodore  Pilger,  A-28984  (Nov.  21,  1961) 


Where  a party  fails  to  make  a timely  re- 
quest for  reconsideration  of  the  adverse  portion 
of  a decision  of  the  Board,  the  matter  so  de- 
cided may  not  again  be  considered  in  a subse- 
quent appeal  based  on  other  claims. 

Appeal  of  Henly  Construction  Company, 
IBCA-249  (Dec.  7,  1961)  6sTd.  348 


Dismis  sal 

It  must  appear  beyond  doubt  that  the  ap- 
pelant can  prove  no  set  of  facts  in  support  of 
its  claims  before  an  appeal  can  be  dismissed. 
It  is  the  policy  of  the  law  to  favor  a hearing  of 
a litigant's  claim  on  the  merits. 

Appeal  of  Kiewit- Judson  Pacific  Murphy, 
IBCA-141  (Jan.  5,  1961) 


A request  by  the  Government  for  dismissal 
of  an  appeal  on  the  grounds  that  the  contractor 
failed  to  give  timely  notices  as  required  by 
Standard  Form  23A,  will  be  denied,  where  the 
appeal  alleges  Government- caused  delays  and  the 
record  seemingly  supports  actual  knowledge  on 
the  part  of  the  contracting  officer. 

Appeal  of  Wyle  Maddox,  IBCA-248 
(Feb.  1,  1961) 


An  appeal  to  the  Secretary  will  be  dismiss- 
ed when  it  is  withdrawn  by  the  appellant. 

Henry  N.  Sweeney,  A-28694  (Feb.  10,  1961) 

Tucson  Title  Insurance  Company,  Trustee, 
et  al.  , A - 2876  1 (Feb.  13,  1961) 

Richard  Saltonstall,  A-28  526  (Mar.  3,  1961) 

The  British-American  Oil  Producing 
Company,  A-28744  (Mar.  14,  1961) 
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Phoenix  Title  and  Trust  Company,  A-28799 

TjTd7T47T96ll 

Ramon  Tafoya,  A-28852  (July  17,  1961) 
JohnS.  Ralston,  Jr.,  A-29000  (July  18, 

Greenacres,  Inc.,  A-29160  (Oct.  23,  1961) 

Mordelo  L.  Vincent,  Jr.,  A-29168 
(Oct.  13,  1961) 

Leslie  F.  Bleamaster,  Clayton  L.  Howlands, 
A-29066  (Nov.  1,  1961) 

Anthony  P.  Hebner  et  al.  , A-28743 
(Nov.  21,  1961) 


An  appeal  to  the  Director  from  a hearing 
examiner's  decision  is  properly  dismissed 
where  the  notice  of  appeal  is  not  filed  with  the 
examiner  within  the  10-day  period  provided  by 
the  Federal  Range  Code. 

An  appeal  to  the  Director  from  a hearing 
examiner's  decision  may  properly  be  dismissed 
where  the  appeal  is  not  filed  with  the  Director 
within  the  30-day  period  provided  by  the  Fed- 
eral Range  Code. 

Adam  Lenz  Estate,  A-28429  (Feb.  10,  1961) 


Where  a contractor  who  has  filed  a notice 
of  appeal  requests  that  the  appeal  be  held  in 
abeyance  while  attempts  are  being  made  to 
settle  the  controversy  by  negotiation,  the  ap- 
peal will  be  dismissed,  but  without  prejudice 
to  its  subsequent  reinstatement  in  the  event 
the  controversy  is  not  so  settled. 

Appeal  of  Mannix  International,  Inc.  , 
IBCA-269  (Mar.  7,  1961)  68  I.  D.  56 


When  a person  not  authorized  to  practice 
before  the  Department  takes  an  appeal  to  the 
Secretary  on  behalf  of  another  and  is  informed 
by  the  Department  of  the  requirements  for 
practice  before  the  Department  and  fails  to 
show  his  qualification  under  the  requirements, 
the  appeal  will  be  dismissed. 

Kay  Ann  Turner,  A-28691  (Mar.  23,  1961) 

• 68  I.  D.  85 
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An  appeal  will  not  be  dismissed  for  tech- 
nical defects  consisting  of  the  inadvertent 
omission  of  the  corporate  name  of  the  con- 
tractor in  the  appeal  papers  and  the  substitution 
therefor  of  the  name  of  the  contractor's  repre- 
sentative and  employee. 

Appeal  of  Barkley  Pipeline  Construction,  Inc.  , 
IBCA-264  (Apr.  6,  1961)  68  I.  D.  103 


Board  will  not  dismiss  appeal  in  situations 
where  action  of  appellant  does  not  indicate  an 
intention  to  abandon  appeal,  and  issues  are  de- 
terminable from  notice  of  appeal,  findings  of 
fact  and  decision  of  contracting  officer,  claims 
of  appellant  and  evidence  submitted  by  it  prior 
to  contracting  officer's  decision. 

Appeal  of  Weldfab,  Inc.  , IBCA-268 

(Apr.  11,  1961)  68  I.  D.  107 


There  is  a strong  presumption  that  a 
notice  by  mail,  properly  stamped,  addressed 
and  mailed,  was  received  by  the  addressee. 
Denial  of  receipt  by  the  Government  does  not 
successfully  rebut  such  presumption,  but 
creates  an  issue  of  fact,  requiring  denial  of  a 
motion  to  dismiss  the  appeal. 

Appeal  of  Production  Tool  Corporation, 
IBCA-262  (Apr.  17,  1961)  68  I.  D.T09 


Claim  must  be  dismissed  since  the  Federal 
Tort  Claims  Act  excepts  admiralty  claims. 
Neither  the  Suits  in  Admiralty  Act  nor  the  Pub- 
lic Vessels  Act  authorize  the  Secretary  of  the 
Interior  to  consider,  ascertain,  adjust,  deter- 
mine, settle,  and  compromise  admiralty 
claims  caused  by  a public  vessel  of  the  United 
States. 

Claim  of  Richard  W.  Hatch,  TA-215(Apr.  27, 
1961)  68  1.  D.  H7 


An  appeal  must  be  dismissed  as  untimely 
when  filed  subsequent  to  the  expiration  of  the 
appeal  period. 

Appeal  of  Alcan  Pacific  Company,  IBCA-276 
(May  8,  1961)  — 68  I.  D.  133 
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A motion  by  the  Government  for  dismissal 
of  an  appeal  on  the  grounds  that  the  contractor 
failed  to  give  timely  written  notice  of  the  cause 
of  a delay  in  performance  will  be  denied,  where 
it  appears  that  the  contracting  officer  hadprior 
actual  knowledge  of  the  cause  of  the  delay. 

Where  the  Government  failed  to  cause 
clearance  work  to  be  performed  by  others  as 
provided  by  the  contract  so  as  to  make  the 
work  site  available  to  the  contractor,  the 
latter's  claim  for  damages  caused  by  the  de- 
lay will  be  dismissed  as  being  a claim  for 
breach  of  contract. 

An  appeal  will  not  be  dismissed  where 
the  site  for  disposal  of  excavated  material  as 
provided  by  the  contract  specifications  is  made 
unavailable  to  the  contractor  and  the  later 
selection  by  the  Government  of  an  alternate 
site  creates  an  issue  of  fact  as  to  the  existence 
of  a constructive  change  order. 

Appeal  of  Allied  Contractors,  Inc.  , IBCA-265 
TMay  16,  1961)  68  I.D.  145 


An  appeal  will  be  dismissed  without 
prejudice  where  contractor-appellant  presents 
new  evidence  in  support  of  its  original  claim 
in  the  notice  of  appeal,  and  the  contracting 
officer  indicates  that  it  will  issue  a new  find- 
ings of  fact  and  decision  in  lieu  of  the  appealed 
one. 

Appeal  of  Legnano  Electric  Corporation, 
IBCA-273  (May  16,  1961) 


An  appeal  will  be  dismissed  without  prej- 
udice where  statements  of  the  parties  indicate 
that  no  present  dispute  exists  between  them 
which  has  ripened  to  such  a degree  that  it  can 
be  considered  by  the  Board,  and  where  the 
parties  indicated  that  the  matter  would  be  dis- 
posed of  by  agreement. 

Appeal  of  William  L.  Warfield  Construction 
Company,  IBCA-258  (May  18,  1981) 


The  Board  does  not  have  jurisdiction  to  ad- 
ministratively determine  appeals  involving 
breaches  of  contract.  Such  appeals  must  be 
dismissed. 

Appeal  of  Kenneth  Holt,  an  Individual  d/b/a 
Northolt  Electric  Company  and  William  Collins 
& Sons,  Inc.,  IBCA-279  (May  26,  1961) 

68  I.  D.  148 


APPEALS  - -Continued 

Dismissal  --Continued 

Appeal  will  be  dismissed  without  prejudice 
to  appellant's  right  of  reinstatement  where 
Board  schedules  hearing  and  parties  notify  the 
Board  to  postpone  hearing  and  indicate  that 
dispute  may  be  disposed  of  by  agreement. 

Appeal  of  Misha ra  Construction  Company,  Inc.  , 
IBCA-270  (June  12,  1961) 


Findings  of  Fact  and  Decision  of  contract- 
ing officer  will  be  vacated  and  appeal  dis- 
missed without  prejudice  where  department 
counsel  moves  for  dismissal  without  prejudice 
on  grounds  that  contracting  officer  desires  to 
investigate  more  fully  and  reconsider  findings 
of  fact  and  decision. 

Appeal  of  Dairyland  Construction  Company, 
IBCA-284  (June  15,  1961) 


Appeal  will  be  dismissed  without  prejudice 
to  appellant's  right  of  reinstatement  where  ap- 
pellant requests  that  appeal  be  kept  in  abey- 
ance, since  he  may  file  additional  appeals  in 
connection  with  the  same  contract. 

App eal  of  E-W  Construction  Company, 
IBCA-289  (July  7,  1961) 


The  Board  will  dismiss  an  appeal  with 
prejudice  where  the  parties  agree  to  that  effect 
by  stipulation. 

Appeal  of  Morrison-Knudsen  Company,  Inc.  , 
Henry  J.  Kaiser  Company,  and  F & S Con- 
tracting Company,  IBCA-266  (July  18,  1961) 

68  I.  D.  239 


A motion  to  reinstate  an  appeal,  with  re- 
spect to  which  leave  to  reinstate  was  granted 
in  a prior  decision,  will  be  denied  when  the 
only  ground  for  reinstatement  advanced  in  the 
motion  has  become  moot. 

Appeal  of  Dane  Construction  Corporation, 
IBCA-261  (Supp.)  (July  19,  1961) 


Board  will  not  dismiss  appeal  when  issues 
are  determinable  from  actions  of  the  parties 
and  contents  of  the  appeal  file. 

Appeal  of  James  A.  Mann,  Inc.  , IBCA-290 
(Aug.  16,  1961) 


66 


RULES  OF  PRACTICE--Continued 
APPEALS-  -Continued 

* s s a 1 - -Continued 

An  appeal  to  the  Secretary  of  the  Interior 
will  be  dismissed  where  the  applications  which 
are  the  subject  of  the  appeal  are  subsequently 
withdrawn. 

Honolulu  Oil  Corporation,  A-28156  (Aug.  30, 
1961) 


Where  an  appeal  is  taken  by  an  attorney- 
in-fact,  the  appeal  is  subject  to  dismissal  un- 
less it  is  shown  that  the  attorney-in-fact  is 
authorized  to  practice  before  the  Department. 

John  W.  Monzel  et  al.  , A -288 17  (Aug.  31, 

1961) 


An  appeal  from  the  contracting  officer's 
denial  of  a contractor's  claim  for  extra  com- 
pensation will  not  be  dismissed  for  lack  of 
timely  notice  where  the  contracting  officer  in 
a written  decision  considers  the  claim  on  its 
merits. 

Claims  for  additional  compensation  not 
presented  to  the  contracting  officer  for  his 
determination  must  be  dismissed  for  lack  of 
jurisdiction,  since  the  Board's  jurisdiction  is 
appellate  only. 

Appeal  of  Robertson-Henry  Company,  Inc.  , 
IBCA-22 1 (Oct.  4,  1961) 


It  is  the  motion  practice  of  this  Board  not 
to  dismiss  an  appeal  if  it  does  not  appear  be- 
yond doubt  that  the  appellant  can  prove  no  set 
of  facts  in  support  of  its  claims,  since  the  law 
favors  the  hearing  of  a litigant's  claim  on  the 
merits. 

Appeal  of  H.  W.  Fowler  & Company,  Inc.  , 
IBCA-294  (Oct.  23,  1961) 


An  appeal  to  the  Secretary  will  be  dis- 
missed where  the  appellant  indicates  a desire 
to  withdraw  it. 

Helene  C.  White,  A-28968  (Oct.  25,  1961) 


RULES  OF  PRACTICE  - - Continued 

APPEALS  - -Continued 

DJ.  s m i s s a 1 - -Continued 

Where  an  oil  and  gas  offeror  who  is  re- 
quired to  furnish  a bond  for  the  protection  of 
the  rights  of  the  surface  owner  first  appeals 
from  the  imposition  of  the  requirement  and 
then  files  a proper  bond,  the  appeal  becomes 
moot  and  will  be  dismissed. 

Duncan  Miller,  A-28811  (Oct.  27,  1961) 


The  Chairman  of  the  Board,  who  is 
authorized  by  the  parties  pursuant  to  43  CFR 
4.  2(b)  to  dispose  of  the  appeal  by  himself,  will 
dismiss  appeal  without  prejudice  to  its  res- 
toration to  the  docket,  in  order  to  insure  that 
the  terms  of  the  stipulation  to  dispose  of  the 
appeal  by  agreement  are  carried  out. 

Appeal  of  James  A.  Mann,  Inc.  , IBCA-290 
(Nov.  21,  1961)  ~ 


Effect  of 

Additional  claims  first  presented  in  appel- 
lant's brief  are  outside  the  jurisdiction  of  the 
Board,  and  will  be  remanded  to  the  contracting 
officer  for  decision. 

Appeal  of  Barkley  Pipeline  Construction,  Inc.  , 
IBCA-264  (Apr.  6,  1961)  68  I.  D.  103 


Additional  claims  as  to  furnishing  of 
notice  by  contractor,  first  presented  after  ap- 
peal and  not  considered  by  contracting  officer, 
will  be  remanded  to  contracting  officer  for 
issuance  of  findings  of  fact  and  decision. 

Appeal  of  Production  Tool  Corporation, 
IBCA-262  (Apr.  17,  1961)  68  I.  D.  109 


A new  claim  first  presented  in  appellant's 
brief  is  outside  the  jurisdiction  of  the  Board, 
and  will  be  remanded  to  the  contracting  officer 
for  decision. 

Appeal  of  Merritt-Chapman  & Scott  Corpora  - 
tion,  LBCA-257  (June  22,  1961)  68  I.  D.  164 
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Extensions  of  Time 

Miscalculation  on  part  of  the  contractor 
as  to  the  date  of  expiration  of  the  appeal  period 
is  insufficient  to  affect  the  running  of  the  appeal 
period.  The  Board  is  powerless  to  extend  the 
appeal  period  after  it  has  elapsed. 

Appeal  of  Alcan  Pacific  Company,  IBCA-276 
(May  8,  1961)  68  I.  D.  1 33 


A late  filing  of  a request  for  extension  of 
time  within  which  to  file  a statement  of  reasons 
for  an  appeal  to  the  Director,  Bureau  of  Land 
Management,  will  not  be  waived  merely  be- 
cause one  of  the  appellants  and  their  counsel 
were  attending  as  members  a session  of  the 
Alaska  State  Legislature  and  the  appeal  is 
properly  dismissed  for  their  failure  to  file  a 
timely  statement  of  reasons. 

Strandberg  Mines,  Inc.  , et  al.  , A-28872 
(Oct.  23,  1961) 


Failure  to  Appeal 

One  who  fails  to  appeal  from  a decision  re- 
jecting his  notice  of  location  for  a trade  and 
manufacturing  site  loses  whatever  rights  he 
may  have  had  under  the  notice  of  location. 

Loran  John  Whittington,  Chester  H.  Cone, 

A- 28823  (Aug.  18,  1961) 


H e a rj._n_g_s_ 

A hearing  upon  a contract  appeal  is  not 
made  inadequate  because  oral  argument  was 
had  before  a person  who  does  not  participate 
in  the  decision  of  the  appeal,  where  the  persons 
who  do  participate  have  before  them  notes  con- 
taining the  gist  of  the  oral  argument  in  addition 
to  the  written  briefs  of  the  parties. 

Appeal  of  Seal  and  Company,  IBCA-181 
■(Mar.  28,  1961)  68  I.  D.  94 

Where  appellant's  counsel  alleges  necessity 
of  holding  hearing  to  enable  appellant  to  present 
testimony  on  customs  and  usages  in  industry 
and  Government,  Board  will  grant  request  for 
hearing  pursuant  to  its  discretionary  authority 
(43  CFR  4.  10). 

Appeal  of  E-W  Construction  Company, 

IBCA-297  (Dec.  13,  1961) 


RULES  OF  PRACTICE- -Continued 

APPEALS  - -Continued 

Service  on  Adverse  Party 

An  appeal  to  the  Director,  Bureau  of 
Land  Management,  is  properly  dismissed 
where  the  appellant  fails  to  serve  a copy  of  the 
notice  of  appeal  and  the  statement  of  reasons 
for  the  appeal  on  the  adverse  party  named  in 
the  decision  appealed  from. 

United  States  v.  Thomas  T.  Brower, 

A-28623  (Jan.  4,  1961) 


An  appeal  to  the  Secretary  is  subject  to 
summary  dismissal  where  the  appellant  fails 
to  serve  a copy  of  his  notice  of  appeal  on  the 
adverse  party. 

United  States  v.  Thomas  L.  Churchill  et  al.  , 
A-28666  (Mar.  14,  1961) 


The  dismissal  of  an  appeal  to  the  Director, 
Bureau  of  Land  Management,  because  of  the 
appellant's  failure  to  serve  the  adverse  party 
will  be  reversed  when  the  appellant  shows  that 
the  adverse  party  was  served  as  required  by 
departmental  regulations. 

Mrs.  Persis  B.  Chamberlain,  A-28729 
(Apr.  4,  1961) 


An  appeal  to  the  Director  of  the  Bureau  of 
Land  Management  is  properly  dismissed  when 
the  appellant  fails  to  serve  a copy  of  the  notice 
of  appeal  and  the  statement  of  reasons  for  the 
appeal  on  the  adverse  party  named  in  the  de- 
cision appealed  from. 

Charlotte  L.  Lavik,  A-28796,  A-28818 
(July  7,  1961) 


A dismissal  of  an  appeal  to  the  Director, 
Bureau  of  Land  Management,  for  failure  of  the 
appellant  to  serve  the  adverse  party  will  not  be 
sustained  for  that  reason  where  subsequently, 
on  appeal  to  the  Secretary,  the  appellant  proves 
that  he  had  in  fact  timely  served  the  adverse 
party. 

Donald  R.  Simmons,  A-28581  (July  14,  1961) 


The  Department  reserves  the  question 
whether  appellants  protesting  a small  tract 


68 


RULES  OF  PRACTICE --Continued 

APPEALS  - -Continued 

Service  on  Adverse  Party 
--Continued 

classification  who  fail  to  serve  their  appeal 
documents  upon  37  of  167  small  tract  applicants 
named  as  adverse  parties  in  the  decision  appeal- 
ed from  must  have  their  appeal  dismissed  in  its 
entirety  even  as  to  the  parties  who  were  served. 

John  Albala,  Samuel  Albala  and  Louis  Fein- 

baum,  A-28677  (Sept.  21,  1961) 


Statement  of  Reaso njs 

An  appeal  to  the  Secretary  of  the  Interior 
will  be  dismissed  where  the  appellant  fails  to 
file  a statement  of  reasons  for  the  appeal. 

John  B.  Duncan  et  al.  , A -286 13  (Jan.  4, 

1961) 

United  States  v.  Thomas  L.  Churchill 
et  al.  , A-28666  (Mar.  14~,  1961) 

Christian  Sorensen,  A-28668  (Mar.  23, 
1961) 

Clarence  H.  Coonce  et  al.  , A-28605 
(Apr.  3,  1961) 

Agripina  Acosta,  A-28781  (Aug.  30,  1961) 

The  Magnuson  Ranch,  A-28762  (Aug.  30, 

T9H) 

Frederick  Glen  Harty,  et  al.  , A-29047 
(Nov.  1,  1961) 

John  E.  Cunningham,  A -28902  (Nov.  6, 

1 96 1 ) 


Where  the  only  reason  stated  by  a con- 
tractor for  the  taking  of  an  appeal  is  a failure 
by  the  contracting  officer  to  provide  certain  in- 
formation, and  where  the  contracting  officer 
thereupon  undertakes  to  provide  such  informa- 
tion, the  appeal  will  be  dismissed  as  moot. 

If,  however,  the  circumstances  show  that  it 
would  have  been  difficult  for  the  contractor  to 
frame  an  adequate  statement  of  reasons  without 
having  the  requested  information,  leave  to  re- 
instate the  appeal  within  a reasonable  time  aft- 
er receipt  of  such  information  will  be  granted 
in  the  order  of  dismissal. 

Appeal  of  Dane  Construction  Corporation, 

68  I.  D.  37 


RULES  OF  PRACTICE --Continued 
APPEA LS-  -Continued 

_S_t a jit _of_ Jt_e_a_s  on  s - -Continued 

An  appeal  to  the  Director,  Bureau  of  Land 
Management,  is  properly  dismissed  where  the 
appellant  files  a statement  of  the  reasons  for 
the  appeal  in  the  office  of  the  Director  within 
the  10-day  grace  period  allowed  by  the  Depart- 
ment's rules  of  practice  but  does  not  transmit 
the  statement  for  filing  within  the  30-dayperiod 
required  by  the  rules  of  practice. 

Louis  Richman,  A-28658  (Feb.  7,  1961) 


An  appeal  to  the  Director  is  properly 
dismissed  where  the  appellant  fails  to  file  a 
statement  of  reasons  for  the  appeal. 

Sanford  Zimmerman,  A-28660  (Mar.  14,  1961) 


An  appeal  to  the  Secretary  of  the  Interior 
is  properly  dismissed  when  the  appellant  files 
a notice  of  appeal  which  does  not  include  a 
statement  of  reasons  for  the  appeal  and  fails  to 
file  a separate  statement  of  reasons  with  the 
Secretary  of  the  Interior. 

United  States  v.  William  D.  Ball,  A-28745 
(Mar.  23,  1961) 


An  appeal  to  the  Director  is  improperly 
dismissed  because  of  the  late  filing  of  a state- 
ment of  reasons  for  the  appeal  when  the  notice 
of  appeal  includes  a statement  which  indicates 
the  basis  for  the  appellant's  contention  that  the 
decision  appealed  from  is  erroneous. 

Marie  H.  Caldwell,  A-28732  (Mar.  30,  1961) 


An  appeal  to  the  Director,  Bureau  of 
Land  Management,  will  be  dismissed  for  failure 
to  show  reasons  for  the  appeal,  if  the  appellant 
does  not  point  out  in  what  respects  the  decision 
he  appeals  from  is  in  error. 

Herbert  W.  Foth,  A-28768  (Apr.  7,  1961) 


IBCA-261  (Feb.  1,  1961) 
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Statement  of  Reasons  — Continued 

A late  filing  of  a request  for  extension  of 
time  within  which  to  file  a statement  of  reasons 
for  an  appeal  to  the  Director,  Bureau  of  Land 
Management,  will  not  be  waived  merely  be- 
cause one  of  the  appellants  and  their  counsel 
were  attending  as  members  a session  of  the 
Alaska  State  Legislature  and  the  appeal  is 
properly  dismissed  for  their  failure  to  file  a 
timely  statement  of  reasons. 

Strandberg  Mines,  Inc.  , et  al.  , A-28872 
(Oct.  23,  1961) 


Where  an  appellant  fails  to  detail  error  in 
a land  office  decision  but  confines  his  appeal  to 
matters  not  going  to  the  basis  of  the  decision, 
dismissal  of  the  appeal  by  the  Director,  Bu- 
reau of  Land  Management,  is  proper. 

Donald  R.  Simmons,  A-28581  (July  14,  1961) 


An  appeal  to  the  Secretary  in  support  of 
which  the  appellant  offers  no  statement  of 
reasons,  either  in  the  notice  of  appeal  or  in  a 
separate  document  filed  with  the  notice  of  ap- 
peal or  within  30  days  thereafter,  will  be  dis- 
missed. 

R.  Hugo  C.  Cotter,  A-28833  (Aug.  29,  1961) 


Where  an  appeal  to  the  Director  of  the  Bu- 
reau of  Land  Management  is  dismissed  because 
the  statement  of  reasons  is  shown  by  a post- 
mark to  have  been  mailed  on  the  31st  day  after 
the  notice  of  appeal  was  filed  and  it  is  shown 
on  appeal  to  the  Secretary  that  the  appellant  de- 
posited the  envelope  containing  the  statement  in 
a mailbox  on  the  last  day  of  the  30-day  period 
within  which  it  was  required  to  be  filed,  the 
dismissal  will  be  set  aside. 

John  W.  Monzel  et  al.  , A-28817  (Aug.  31, 

T%1) 


RULES  OF  PRACTICE --Continued 

APPEALS  - -Continued 

Statement  of  R e a s o n s - -Continued 

An  appeal  to  the  Secretary  of  the  Interior 
will  be  dismissed  when  the  appellant  fails  to 
file  a statement  of  reasons  for  the  appeal  with- 
in the  time  required  by  the  rules  of  practice. 

George  M.  Annis,  A-28795  (Nov.  6,  1961) 


An  appeal  to  the  Secretary  of  the  Interior 
will  be  dismissed  when  the  appellant  fails  to 
file  a statement  of  reasons  in  support  of  his 
appeal. 

William  Wostenberg,  A-28821  (Dec.  12,  1961) 


An  appeal  to  the  Director  will  be  dismissed 
where  no  statement  of  reasons  is  filed  in  sup- 
port of  the  appeal. 

On  an  appeal  to  the  Director,  Bureau  of 
Land  Management,  the  failure  to  mail  or  trans- 
mit the  statement  of  reasons  for  the  appeal 
within  the  time  it  was  required  to  be  filed 
subjects  the  appeal  to  summary  dismissal. 

Homer  A.  Hansen  et  al.  , A-28848  (Nov.  20, 
1961) 


An  appeal  to  the  Secretary  of  the  Interior 
will  be  dismissed  when  the  appellant  fails  to 
file  a statement  of  reasons  for  the  appeal  with- 
in the  period  allowed  by  the  Department's  rules 
of  practice. 

Charles  R.  Coffman,  A-28959  (Nov.  24,  1961) 


Timely  Filing 

The  late  filing  of  a statement  of  reasons  for 
an  appeal  to  the  Director  of  the  Bureau  of  Land 
Management  cannot  be  waived  when  the  statement 
was  not  mailed  to  the  Director  until  after  the  ex- 
piration of  the  period  within  which  it  was  required 
to  be  filed  even  though  it  was  received  within  the 
10-day  period  of  grace  stipulated  in  43  CFR 
221,  92(b). 


John  Henry  Geisler,  A-28639  (Jan.  4,  1961) 
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An  appeal  to  the  Director  of  the  Bureau  of 
Land  Management  is  properly  dismissed  when 
the  statement  of  reasons  for  the  appeal  is  not 
filed  with  the  notice  of  appeal  and  is  later  filed 
in  the  land  office  within  the  period  for  filing, 
and  is  forwarded  to  the  Director  after  the  ex- 
piration of  such  period  and  is  received  in  the 
office  of  the  Director  within  the  period  allowed 
by  the  grace  provision  of  the  rules  of  practice, 
since  the  deposit  of  the  document  in  the  manag- 
er's office  cannot  be  construed  as  a transmis- 
sion of  the  document  to  the  Director. 

Robert  F.  Eddy,  A-28640  (Jan.  27,  1961) 


An  appeal  to  the  Director,  Bureau  of  Land 
Management,  is  properly  dismissed  where  the 
appellant  files  a statement  of  the  reasons  for 
the  appeal  in  the  office  of  the  Director  within 
the  10-day  grace  period  allowed  by  the  Depart- 
ment's rules  of  practice  but  does  not  transmit 
the  statement  for  filing  within  the  30-dayperiod 
required  by  the  rules  of  practice. 

Louis  Richman,  A-28658  (Feb.  7,  1961) 


An  appeal  from  a denial  by  an  Examiner 
of  Inheritance  of  a petition  for  rehearing  in 
order  to  be  effective  must  be  filed  within  the 
period  provided  by  25  CFR  15.  19. 

Estate  of  Alex  (Boney)  Dixon  and  Kenneth  A. 
Dixon,  LA-1148  (Apr.  28,  1961) 


The  Board  will  not  dismiss  an  appeal,  and 
will  consider  it  to  be  filed  timely  where  an 
action  taken  by  the  contractor -appellant  within 
the  appeal  period  indicates  its  present  intent  to 
appeal  to  higher  authority.  If  that  action  is 
followed  by  formalization  within  a reasonable 
time,  such  formalization  will  be  taken  into 
consideration  as  one  of  the  factors  in  arriving 
at  the  conclusion  that  a letter  of  dissatisfaction 
or  protest  constitutes  a timely  appeal  within 
the  meaning  of  the  "disputes"  clause.  The 
wording  of  the  "disputes  clause  itself  indicates, 
under  the  circumstances,  the  present  intent  to 
appeal  to  higher  authority. 

Appeal  of  Midland  Construction,  Inc.  , 
IBCA-272  (May  3,  1961)  £8TrD.  1 24 
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Timely  Filing  --Continued 

A notice  of  appeal  prematurely  filed  is 
not  validated  merely  by  the  subsequent  issu- 
ance of  a decision  by  the  contracting  officer  on 
the  same  subject  as  that  covered  by  the  notice. 

Appeal  of  Alcan  Pacific  Company,  IBCA-276 
(May  8,  1961)  68  I.  D.  133 


An  appeal  to  the  Director  of  the  Bureau  of 
Land  Management  from  a land  office  decision 
is  properly  rejected  when  the  statement  of 
reasons  is  not  filed  or  mailed  within  the  period 
allowed  by  the  Department's  rules  of  practice, 
and  it  is  immaterial  that  the  adverse  party  did 
not  request  a dismissal  because  of  the  late 
filing. 

Western  Oil  &c  Minerals,  Inc.  , et  al.  , 

A- 28778  (July  7,  1961) 


A notice  of  appeal  to  the  Secretary  of  the 
Interior  from  a decision  of  the  Director  of  the 
Bureau  of  Land  Management  which  is  mailed 
after  the  expiration  of  30  days  from  receipt  of 
the  Director's  decision  will  not  permit  the 
waiver  of  the  rule  for  timely  filing  even 
though  the  appeal  is  received  within  the  10-day 
grace  period  stipulated  in  43  CFR,  1959  Supp.  , 
221.  92(b),  and  the  appeal  will  be  dismissed. 

Chase  Driggs  and  Merle  G.  Driggs,  A-28684 
(July  14,  1961) 


An  appeal  to  the  Director,  Bureau  of  Land 
Management,  is  properly  dismissed  where  the 
appellant  submits  his  statement  of  reasons  for 
the  appeal  subsequent  to  filing  his  notice  of  ap- 
peal and  mails  it  to  the  land  office  within  the 
30-day  period  allowed  by  the  rules  of  practice 
for  filing  a statement  of  reasons,  but  the  state- 
ment is  not  forwarded  by  the  land  office  to  the 
Director  until  after  the  30-day  period  has  ex- 
pired. 

Charles  Culverwell,  A-28770  (July  17,  1961) 


The  Board  is  without  jurisdiction  to  con- 
sider an  untimely  appeal.  To  consider  an  un- 
timely appeal  would  serve  no  useful  purpose 
and  would  occasion  an  unnecessary  expenditure 
of  time  and  money  by  the  parties  and  the  Board. 

Appeal  of  Ray  Kizer  Construction  Company, 
IBCA-274  (Aug.  8,  1961) 


RULES  OF  PRACTICE- -Continued 


RULES  OF  PRACTICE- -Continued 
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APPEALS  - -Continued 

Timely  Filing  - -Continued 

Where  a notice  of  appeal  is  filed  one  day 
after  the  expiration  of  the  30 -day  period  allowed 
for  taking  an  appeal  but  the  notice  was  trans- 
mitted on  the  last  day  of  the  period,  the  delay 
in  filing  will  be  waived. 

Agripina  Acosta,  A-28781  (Aug.  30,  1961) 


Where  an  appeal  to  the  Director  of  the  Bu- 
reau of  Land  Management  is  dismissed  because 
the  statement  of  reasons  is  shown  by  a post- 
mark to  have  been  mailed  on  the  31st  day  after 
the  notice  of  appeal  was  filed  and  it  is  shown 
on  appeal  to  the  Secretary  that  the  appellant  de- 
posited the  envelope  containing  the  statement  in 
a mailbox  on  the  last  day  of  the  30 -day  period 
within  which  it  was  required  to  be  filed,  the 
dismissal  will  be  set  aside. 

John  W.  Monzel  et  al.  , A-28817  (Aug.  31, 

1961) 


A petition  for  the  reopening  of  an  Indian 
heirship  proceeding  more  than  sixteen  years 
after  the  Department  determined  the  heirs  of 
the  Indian  decedent  must  be  denied  on  the 
ground  it  was  not  submitted  within  the  period 
of  time  prescribed  in  the  departmental  probate 
regulations. 

Estate  of  Mrs.  Jack  Bowstring  or  Bonneasheak 
or  Pone  Aush  Eke  Unallotted  Red  Lake  Chippewa 
Indian,  LA- 1250  (Sept.  11,  1961) 

68  I.D.  262 


An  appeal  to  the  Director  of  the  Bureau  of 
Land  Management  is  properly  dismissed  when 
the  statement  of  reasons  for  the  appeal  is  not 
filed  with  the  notice  of  appeal  and  is  later  filed 
in  the  land  office  within  the  period  in  which  it 
was  required  to  be  filed  but  is  forwarded  to  the 
Director  after  the  expiration  of  such  time  and 
is  received  in  the  office  of  the  Director  within 
the  period  allowed  by  the  grace  provision  of 
the  rules  of  practice  since  the  deposit  of  the 
document  in  the  land  office  cannot  be  construed 
as  a transmission  of  the  document  to  the 
Director. 

Albert  F.  Bolz,  A-28722  (Oct.  27,  1961) 


APPEALS  - - Continued 

Tj_mely  F i 1 i n g - -Continued 

of  Land  Management  will  be  dismissed  where 
the  notice  of  appeal  is  not  filed  within  the  30- 
day  period  prescribed  by  the  Department's 
rules  of  practice  and,  although  received  during 
the  10-day  grace  period,  was  not  transmitted 
within  the  30-day  period. 

John  E,  Cunningham,  A-28902  (Nov.  6,  1961) 


The  late  filing  of  a statement  of  reasons 
for  an  appeal  to  the  Secretary  of  the  Interior 
cannot  be  waived  when  the  record  shows  that 
the  statement  was  not  mailed  to  the  Secretary 
until  after  the  expiration  of  the  period  of  time 
within  which  it  was  required  to  be  filed,  even 
though  it  was  received  within  the  10-day  grace 
period  stipulated  in  the  rules  of  practice. 

George  M.  Annis,  A-28795  (Nov.  6,  1961) 


On  an  appeal  to  the  Director,  Bureau  of 
Land  Management,  the  failure  to  mail  or  trans- 
mit the  statement  of  reasons  for  the  appeal 
within  the  time  it  was  required  to  be  filed  sub- 
jects the  appeal  to  summary  dismissal. 

Homer  A.  Hansen  et  al.  , A-28848  (Nov.  20, 

T%7j 


A decision  sent  by  certified  mail  by  the 
land  office  to  an  applicant  for  public  land  to  his 
address  of  record  in  the  land  office  and  for- 
warded by  the  post  office  in  the  city  of  his 
residence,  pursuant  to  instructions  of  the  ad- 
dressee, to  a hotel  in  another  city  and  accepted 
by  the  hotel  while  the  applicant  was  a guest  in 
the  hotel  is  regarded  as  served  upon  the  appli- 
cant so  that  the  period  for  appeal  commences 
to  run  from  the  date  of  receipt  by  the  hotel, 
and  it  is  proper  to  refuse  consideration  of  an 
appeal  transmitted  to  the  land  office  more  than 
30  days  after  that  date. 

Theodore  Pilger,  A-28984  (Nov.  21,  1961) 


An  appeal  to  the  Secretary  of  the  Interior 
from  a decision  of  the  Director  of  the  Bureau 
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RULES  OF  PRACTICE- -Continued 
EVIDENCE 

Where  the  contracting  officer's  findings 
are  based  on  a presumption  that  subsistence 
payments  are  included  in  increased  wage  rates 
and  are  therefore  not  eligible  for  escalation 
payments,  because  previous  union  labor  agree- 
ments with  the  contractor  contained  subsistence 
provisions  which  were  absent  from  the  new 
union  labor  agreements  providing  for  in- 
creased wage  rates,  such  presumption  is 
founded  on  circumstantial  evidence  and  is  re- 
butted by  the  contractor's  evidence  that  sub- 
sistence requirements  had  ceased  as  to  his  em- 
ployees who  had  been  provided  with  housing  and 
other  facilities  and  who  had  become  residents 
at  the  job  site,  and  further  evidence  that  the 
increased  wage  rates  were  essential  to  settle- 
ment of  a prolonged  strike  and  for  attracting  a 
sufficient  labor  supply  to  the  job  site  in  a des- 
ert area. 

Appeal  of  Merritt-Chapman  & Scott  Corporation, 
IBCA-240  (Jan.  4,  1961)  68  I.  D.  1 


Where  appellant  merely  alleges  excuses 
for  delay  and  fails  to  sustain  its  burden  of  proof 
by  submission  of  substantial  evidence  to  support 
its  claims,  the  findings  of  the  contracting  of- 
ficer must  be  presumed  to  be  correct. 

Appeal  of  Duncan  Construction  Company, 
IBCA-197  (Feb.  1,  1961) 


There  is  a strong  presumption  that  a 
notice  by  mail,  properly  stamped,  addressed 
and  mailed,  was  received  by  the  addressee. 
Denial  of  receipt  by  the  Government  does  not 
successfully  rebut  such  presumption,  but 
creates  an  issue  of  fact,  requiring  denial  of  a 
motion  to  dismiss  the  appeal. 

Appeal  of  Production  Tool  Corporation, 
IBCA-262  (Apr.  17,  1961)  68  I.  D.  109 


Where  the  contract  does  not  contemplate 
any  requirement  for  certain  work  directed  by 
the  contracting  officer  and  the  evidence  tends 
to  show  that  such  work  is  not  generally  in- 
cluded as  part  of  other  required  work,  the 
direction  of  such  additional  work  constitutes  a 
constructive  change  order  entitling  the  con- 
tractor to  an  equitable  adjustment. 

Where  a contract  provides  that  certain 
work  will  be  performed  where  specifically 
designated  by  the  contracting  officer  who  prior 
to  contract  completion  directs  that  no  further 
work  of  that  nature  shall  be  performed  and  the 
contractor  nevertheless  performs  further, 


RULES  OF  PRACTICE- -Continued 
EVIDENCE  - - Continued 

records  of  a preliminary  inspection  estimating 
the  total  quantities  of  such  work  which  may  be 
required  do  not  constitute  work  orders 
authorizing  the  contractor  to  perform  such 
further  work  and  the  contractor  may  not  recov- 
er for  such  voluntary  work. 

A claim  for  additional  compensation  be- 
cause of  an  alleged  requirement  for  use  of  two 
sizes  of  strain  bands  to  fit  various  pole  diam- 
eters under  conflicting  interpretation  of  a 
drawing  will  be  denied,  where  the  evidence 
shows  that  the  contractor  did  not  rely  on  his 
interpretation  of  the  drawing  as  permitting  him 
to  use  one  universal  type  of  band  claimed  to  be 
adjustable  to  all  pole  diameters,  but  had  ad- 
mittedly used  both  sizes  of  bands  until  his 
stock  of  the  smaller  size  bands  was  exhausted. 

Appeal  of  Flora  Construction  Company, 
IBCA-180  (June  30,  1961) 


Where  a contractor  alleges  that  it  is  en- 
titled to  further  extension  of  time  for  excusable 
delay  in  addition  to  period  allowed  by  contract- 
ing officer,  but  fails  to  sustain  its  burden  of 
proof  by  submission  of  evidence  to  support  its 
allegations,  the  findings  of  the  contracting 
officer  will  be  presumed  to  be  correct. 

Appeal  of  Weldfab,  Incorporated,  IBCA-268 
(Aug.  11,  1961)  ” “ 68  I.  D.  241 


A claim  for  allowance  of  additional  com- 
pensation for  alleged  extra  work  within  an  area 
specifically  designated  in  an  Extra  Work  Order 
is  denied  where  the  Government's  defense  of 
payment  in  full  is  supported  by  a record  of  all 
work  performed,  which  was  verified  and 
authenticated  daily  by  the  contractor's  repre- 
sentatives. 

Appeal  of  Robert  son -Henry  Company,  Inc.  , 
IBCA-221  (Oct.  4,  1961)  ' 


GOVERNMENT  CONTESTS 

A mining  claimant  is  entitled  to  a hearing 
in  a contest  against  his  mining  claim  but  he 
loses  such  right  by  his  failure  to  file  an  answer 
denying  the  charge  against  the  claim  within  the 
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GOVERNMENT  CONTESTS  - -Continued 

time  allowed  by  the  rules  of  practice,  and  his 
claim  may  properly  be  declared  null  and  void. 

United  States  v.  Raymer  Garnett  et  al.  , 

A - 28  545  (Jan.  31,  1961) 


In  a mineral  contest  service  by  publica- 
tion, if  authorized  by  regulation,  satisfies  the 
requirements  of  due  process. 

Service  by  Publication,  M-36616  (May  12, 
1961) 


Where  an  administrator  of  the  estate  of  a 
deceased  locator  of  mining  claims  answered 
each  and  every  allegation  in  complaints  filed  by 
the  Government  against  the  validity  of  the 
claims  and  where,  because  of  lack  of  knowledge, 
the  administrator  neither  admitted  nor  denied 
the  material  allegations  thereof  the  answers 
will  be  deemed  to  be  denials  of  the  allegations 
and  hearings  will  be  held  to  determine  the 
validity  of  the  claims. 

United  States  v.  M.  V.  Browning,  Administra- 
tor of  the  Estate  of  O.  W.  Browning,  Deceased, 
A-28611  (July  6,  1961)  68  1.  D.  183 


HEARINGS 

Where  a hearing  has  been  held  on  instruc- 
tions of  the  Director,  Bureau  of  Land  Manage- 
ment, to  determine  factual  matters  in  connec- 
tion with  an  application  for  an  Indian  allotment 
and  where  the  protestant  whose  allegations 
were  instrumental  in  causing  the  hearing  to  be 
held  is  not  notified  of  the  hearing  and  thereafter 
submits  affidavits  contradicting  in  all  mate  rial 
matters  the  applicant's  statements,  the  affi- 
davits cannot  be  made  part  of  the  record,  but 
the  hearing  will  be  reopened  to  permit  the 
protestant  to  submit  evidence. 

Grover  C.  Sanderson  et  al.  , A-  28705 
ft.ug.  28,  1961)  68  1.  D.  248 


RULES  OF  PRACTICE- -Continued 
PRIVATE  CONTESTS 

Under  the  Departmental  regulations  gov- 
erning private  contests,  a sufficient  contest 
charge  against  a homestead  entry  must  allege 
facts  which,  if  proved,  would  require  can- 
cellation of  the  entry. 

An  allegation  in  a private  contest  that  a 
settler  on  unsurveyed  land  "has  not  posted  his 
entry  adequately  for  the  public  to  be  aware  of 
it"  and  "has  not  blazed  a trail  or  corner  mark- 
ers to  said  property"  is  a sufficient  allegation 
that  the  settler  has  failed  to  mark  the  claim  by 
permanent  monuments  at  each  corner  as  re- 
quired by  the  statute  authorizing  settlement  on 
unsurveyed  land  in  Alaska. 

August  F.  Scheele  v.  Johnny  H.  Dockery, 
A-28541  (Mar.  30,  1961)  68  1.  D.  100 


A contest  complaint  which  alleges  as  a 
ground  for  contest  the  fact  that  the  entryman 
has  failed  to  file  timely  final  proof  is  properly 
dismissed  because  that  reason  is  shown  upon 
the  records  of  the  Bureau  of  Land  Management 
and  a contest  must  be  based  upon  a reason  not 
so  shown. 

Under  departmental  regulations  governing 
private  contests,  a contest  charge  which  is  de- 
fective because  it  offers  as  a ground  for  the 
contest  only  a reason  shown  upon  the  records 
of  the  Bureau  of  Land  Management  is  not  cured 
by  the  allegation  that  extrinsic  facts  are 
necessary  to  prove  the  correctness  of  the 
charg'e  where  the  extrinsic  facts  are  not  set  out 
as  grounds  for  the  contest. 

Randolph  Ritchey  v.  Clifton  O.  Myll  and 

MaryE.  Kindy,  A-28649  (Sept.  27,  1961) 

68  I.  D.  269 


Where  a contest  against  a homestead  entry 
has  been  suspended  because  the  entryman  is  in 
military  service  and  the  entryman  agrees  that 
the  contest  may  be  reinstated  if  his  military 
service  will  not  prevent  his  attendance  at  the 
hearing,  the  contest  proceeding  will  be  con- 
ditionally reinstated. 

David  H.  Evans  et  al.  , A-27353  (Supp.  ) 

(Oct.  18,  1961) 


In  absence  of  a request  for  hearing,  Board 
will  consider  appeal  on  the  record,  that  is,  on 
the  basis  of  the  appeal  file  before  it. 

Appeal  of  Barkley  Pipeline  Construction,  Inc.  , 
IBCA-291  (Dec.  1,  1961) 
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RULES  OF  PRACTICE --Continued 
PROTESTS 

Where  the  grounds  alleged  as  a basis  for 
a protest  are  shown  to  be  immaterial,  even  if 
assumed  to  be  true,  the  protest  is  properly  dis- 
missed. 

Loran  John  Whittington,  Chester  H.  Cone, 

A- 28823  (Aug.  18,  1961) 


SUPERVISORY  AUTHORITY  OF  SECRETARY 

The  Secretary  of  the  Interior  has  delegated 
his  authority  with  respect  to  contract  appeals 
to  the  Interior  Board  of  Contract  Appeals. 

Appeal  of  Kiewit- Judson  Pacific  Murphy, 
IBCA-141  (Jan.  5,  1961) 


The  Secretary  of  the  Interior  may  in  the 
exercise  of  his  supervisory  authority  assume 
jurisdiction  over  a case  pending  on  appeal  be- 
fore the  Director  of  the  Bureau  of  Land  Man- 
agement without  awaiting  a decision  by  the 
Director  and  subsequent  appeal  from  that  de- 
cision. 

United  States  v.  M.  V.  Browning,  Administra- 
tor of  the  Estate  of  O.  W.  Browning,  Deceased, 
A- 286  1 1 (July  6,  1961)  68  I.D.  183 


SCHOOL  LANDS  - -Continued 

INDEMNITY  SELECTIONS- -Continued 

Where,  pending  an  appeal  to  the  Secretary 
from  a decision  requiring  that  mineral  waivers 
be  filed  on  lands  included  in  State  indemnity 
selections  on  the  basis  of  a determination  that 
the  lands  are  prospectively  valuable  for  oil  and 
gas,  the  statutory  provisions  governing  indem- 
nity selections  are  amended  to  permit  selec- 
tions to  be  made  of  mineral  lands  if  the  base 
lands  are  of  mineral  character,  the  case  will 
be  remanded  for  consideration  under  the 
amended  provisions. 

State  of  Arizona,  A-27743  (Aug.  16,  1961) 


MINERAL  LANDS 

Where,  pending  an  appeal  to  the  Secretary 
from  a decision  requiring  that  mineral  waivers 
be  filed  on  lands  included  in  State  indemnity 
selections  on  the  basis  of  a determination  that 
the  lands  are  prospectively  valuable  for  oil  and 
gas,  the  statutory  provisions  governing  indem- 
nity selections  are  amended  to  permit  selec- 
tions to  be  made  of  mineral  lands  if  the  base 
lands  are  of  mineral  character,  the  case  will 
be  remanded  for  consideration  under  the 
amended  provisions. 

State  of  Arizona,  A-27743  (Aug.  16,  1961) 


SCHOOL  LANDS 

INDEMNITY  SELECTIONS 

The  right  of  a State  to  select  public  land 
as  indemnity  for  losses  in  a fractional  town- 
ship of  specific  sections  named  in  a grant  of 
school  lands  to  the  State  is  measured  by  the 
acreage  to  which  it  is  entitled  computed  in  ac- 
cordance with  R.S.  2276,  as  amended,  less  the 
acreage  of  the  school  lands  in  place  in  the 
fractional  township. 

State  of  Utah,  A-28595  (Mar.  2,  1961) 

68  1.  D.  53 


SCRIP 

GENERALLY 

Land  selected  by  an  applicant  for  acquisi- 
tion in  exchange  for  Valentine  scrip  on  which 
there  is  valuable  timber  and  which  is  primarily 
valuable  for  timber  production  and  is  held  for 
inclusion  in  a management  unit  for  sustained 
yield  production  is  properly  classified  as  not 
proper  for  acquisition  in  satisfaction  of  out- 
standing scrip. 


Bruce  H.  Hamilton,  A-28464  (Feb.  24,  1961) 
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S C RIP  - - C ontinue  d 

SPECIAL  TYPES  OF  SCRIP 

Land  selected  by  an  applicant  for  acquisi- 
tion in  exchange  for  Valentine  scrip  on  which 
there  is  valuable  timber  and  which  is  primarily 
valuable  for  timber  production  and  is  held  for 
inclusion  in  a management  unit  for  sustained 
yield  production  is  properly  classified  as  not 
proper  for  acquisition  in  satisfaction  of  out- 
standing scrip. 

Bruce  H.  Hamilton,  A-28464  (Feb.  24,  1961) 


An  application  to  select  land  in  lieu  of  pub- 
lic land  relinquished  by  a settler  in  favor  of 
a railroad  grantee  is  properly  considered  in 
accordance  with  the  terms  of  the  statute  under 
which  a previous  decision  of  the  General  Land 
Office  found  the  settler  entitled  to  make  selec- 
tion in  the  absence  of  conclusive  evidence  that 
the  previous  decision  was  wrong. 

Casper  Joseph  Schmand,  Attorney  In  Fact  For 
Mike  Swab,  A-28675  (Sept.  12,  1961) 


SECRETARY  OF  THE  INTERIOR- -Continued 

The  Secretary  of  the  Interior  (or  his  dele- 
gate) has  authority  to  suspend  desert  land  or 
other  entries  when  he  considers  the  circum- 
stances to  warrant  such  action. 

Randolph  Ritchey  v.  Clifton  O.  Myll  and 
Mary  E.  Kindy,  A-28649  (Sept.  27,  1961) 


When  payout  of  construction  charges  occurs, 
then  the  release  of  excess  lands  acquired  sub- 
sequent to  initial  water  service  from  restric- 
tions upon  water  service  is  not  automatic  but 
is  within  Secretarial  discretion.  The  exercise 
of  such  discretion  must  be  compatible  with  the 
underlying  objectives  of  the  Reclamation  law. 

Proposed  Repayment  Contracts  - Kings  and 
Kern  River  Projects,  M-36634  (Dec.  26,  1961) 

68  I.  D. 


SECRETARY  OF  THE  INTERIOR 

The  Secretary  of  the  Interior  has  authority 
to  make  a temporary  withdrawal  of  ceded 
Indian  lands  from  all  forms  of  disposition 
under  the  public  land  laws,  including  the  min- 
ing laws,  apart  from  the  statutory  authority 
vested  in  him  by  the  act  of  June  25,  1910,  as 
amended. 

Lyman  B.  Crunk,  William  A.  Koby,  A-28738 
(July  12,  1961)  6Fl.D.  190 


Pursuant  to  Article  IV,  Section  3,  Clause 
2 of  the  Federal  Constitution  the  Congress  may 
legislate  for  the  reasonable  protection  and  use 
of  lands  held  by  the  United  States  in  a proprie- 
tary status,  including  the  imposition  of  criminal 
sanctions.  The  Act  of  August  25,  1916,  as 
amended  (39  Stat.  535;  16  U.S.  C.  , sec.  3) 
authorizes  the  Secretary  of  the  Interior  to  pro- 
mulgate rules  and  regulations  reasonably  re- 
lated to  the  protection  and  use  of  such  lands 
"under  the  jurisdiction  of  the  National  Park 
Service.  " 


SMALL  TRACT  ACT 
GENERALLY 

Where  land  is  classified  as  suitable  for 
disposition  as  a small  tract  pursuant  to  an  ap- 
plication filed  by  an  applicant  who  gains  a pref- 
erence right  to  a lease  or  purchase  of  the  tract 
as  a result  of  the  classification,  a mineral  lo- 
cation made  after  the  application  was  filed  but 
before  the  land  was  classified  becomes  invalid. 

The  fact  that  land  is  covered  by  a small 
tract  application  or  that  the  Department  on  its 
own  initiative  is  considering  it  for  disposition 
as  a small  tract  does  not  remove  it  from 
mineral  location. 

Where  the  land  office  has  been  notified 
that  land  is  under  consideration  for  small  tract 
purposes  prior  to  the  filing  of  a small  tract  ap- 
plication, the  land  remains  open  to  mineral  lo- 
cation and  a later  small  tract  classification  will 
not  render  invalid  an  otherwise  valid  mining 
claim  located  prior  to  that  classification. 

Harry  E.  Nichols  et  al.  , A-28463  (Feb.  27, 

1 9bi)  68  I.  D.  39 


Regulation  of  National  Recreation  Areas,  36  CFR, 
Part  2,  M- 366 14  (Aug.  24,  1961)  68  I.D.  273 
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SMALL  TRACT  ACT  - -Continued 


APPLICANTS 

A mining  claimant  who  places  valuable  im- 
provements upon  his  mining  claim  does  not 
thereby  acquire  rights  or  equities  which  en- 
title him  or  someone  associated  with  him  to 
special  consideration  in  an  attempt  to  acquire 
rights  in  the  same  land  under  the  Small  Tract 
Act  after  abandonment  of  the  mining  claim. 

Arabelle  Hoover  et  al.  , A-28430  (Jan.  19,  1961) 


APPLICATIONS 

The  filing  of  a small  tract  application  does 
not  create  in  the  applicant  any  right  or  interest 
in  the  land  covered  by  the  application  which 
imposes  any  bar  to  an  adverse  classification  of 
the  land. 

Joseph  M.  Schuck  et  al.  , A-28603  (Aug.  16, 
1961) 


CLASSIFICATION 

A small  tract  application  is  properly  re- 
jected when  the  public  interest  requires  that 
the  land  applied  for  remain  in  public  ownership 
for  public  recreational  uses. 

Arabelle  Hoover  et  al.  , A-28430  (Jan.  19,  1961) 


An  application  under  the  Small  Tract  Act 
is  properly  rejected  where  the  land  applied  for 
is  situated  along  the  lower  Colorado  River  and 
is  withdrawn  for  reclamation  purposes,  and  it 
appears  that  the  land  may  be  subject  to  flooding 
or  may  be  necessary  for  future  river  control 
measures  or  affected  by  such  measures. 

Norman  Gilbert  Reid,  A-27454  (Jan.  19,  1961) 


A classification  of  land  as  unsuitable  for 
disposal  under  the  Small  Tract  Act  will  not  be 
disturbed  where  the  disposal  of  the  land  would 
complicate  the  land  pattern  and  make  the  re- 
maining public  land  more  difficult  to  administer. 

J.  Richard  Gardner  et  al.  , A-28470  (Feb.  21, 
1961)" 


CLASSIFICATION  - -Continued 

Land  which  has  been  classified  as  suitable 
for  recreational  purposes  under  the  Small  Tract 
Act,  as  amended,  is  segregated  from  appropri- 
ation and  therefore  unavailable  for  additional 
homestead  application  . 

Francis  E.  Mullen,  A-28612  (July  14,  1961) 


Mining  claims  located  on  lands  then 
classified  as  suitable  for  disposition  under  the 
Small  Tract  Act,  are  invalid. 

A classification  of  public  land  as  suitable 
for  disposal  under  the  Small  Tract  Act  will  not 
be  disturbed  in  the  absence  of  substantial  posi- 
tive evidence  that  the  Classification  is  er- 
roneous. 

J.  R.  Henderson,  A-28652  (July  18,  1961) 


A small  tract  classification  is  properly  re- 
fused when  the  public  interest  indicates  that  the 
land  is  more  valuable  for  public  recreational 

uses. 

The  Secretary  of  the  Interior  is  not  re- 
quired to  establish  that  land  w'hich  he  refuses 
to  classify  as  chiefly  valuable  for  small  tract 
purposes  is  unsuited  for  such  purposes;  it  is 
sufficient  that  in  the  exercise  of  his  discretion 
the  Secretary  finds  that  the  land  is  not  chiefly 
valuable  for  such  purposes  and  the  applicant 
who  questions  his  decision  must  show  by  sub- 
stantial, positive  evidence  that  the  classifica- 
tion is  erroneous  in  order  to  have  it  set  aside. 

Joseph  M.  Schuck  et  al.  , A-28603  (Aug.  16, 
1961) 


Although  the  withdrawal  of  public  land 
by  the  Secretary  of  the  Interior  for  reclamation 
purposes  does  not  of  itself  make  the  land  un- 
available for  disposition  under  the  Small  Tract 
Act,  a rejection  of  a small  tract  application  is 
not  erroneous  when  the  record  shows  that  the 
land  is  needed  for  the  construction  of  flood 
control  works  to  protect  existing  irrigation 
works. 

Frederick  W.  Goldsmith,  A-28704  (Aug.  22, 
1961) 


77 


SMALL  TRACT  ACT- -Continued 
CLASSIFICATION- -Continued 

Where  an  applicant  holding  a priority  for 
purchase  has  applied  for  a 5-acre  small  tract, 
and  upon  classification  the  land  offered  for  sale 
is  in  tracts  having  a smaller  acreage,  he  will 
be  required  to  conform  his  application  to  the 
dimensions  of  the  tract  specified,  if  he  desires 
to  assert  his  priority,  in  the  absence  of  error 
in- the  determination  of  the  size  of  the  tract. 

Robert  Fondiller,  A-28736  (Aug.  30,  1961) 


A classification  of  public  land  as  suitable 
for  disposal  under  the  Small  Tract  Act  based 
upon  such  factors  as  topography,  location, 
access  and  availability  of  public  facilities  will 
not  be  disturbed  in  the  absence  of  substantial, 
positive  evidence  that  the  classification  is 
erroneous. 

John  Albala,  Samuel  Albala  and  Louis  Fein- 
baum,  A-28677  (Sept.  21,  1961) 


Small  tract  applications  are  properly  re- 
jected upon  a finding  that  the  land  area  in- 
volved is  subject  to  flood  hazard  and  contains 
rough  rocky  terrain  unsuited  for  small  tract 
purposes. 

Margaret  M.  Fitzgerald  et  al.  , A-28542 
(Sept.  27,  1961) 


Small  tract  applications  will  be  rejected 
when  the  land  has  been  classified  for  disposition 
as  part  of  a large  tract  by  public  sale,  and  no 
substantial  evidence  has  been  produced  to  show 
that  the  classification  was  in  error. 

Lane  L.  Carlton  et  al.  , A-28590  (Nov.  2, 

1961) 


LANDS  SUBJECT  TO 

Although  the  withdrawal  of  public  land 
by  the  Secretary  of  the  Interior  for  reclamation 
purposes  does  not  of  itself  make  the  land  un- 
available for  disposition  under  the  Small  Tract 
Act,  a rejection  of  a small  tract  application  is 
not  erroneous  when  the  record  shows  that  the 
land  is  needed  for  the  construction  of  flood 
control  works  to  protect  existing  irrigation 
works. 

Frederick  W.  Goldsmith,  A-28704  (Aug.  22, 


SMALL  TRACT  ACT- -Continued 

PREFERENCE  RIGHTS 

Where  an  applicant  holding  a priority  for 
purchase  has  applied  for  a 5-acre  small  tract, 
and  upon  classification  the  land  offered  for  sale 
is  in  tracts  having  a smaller  acreage,  he  will 
be  required  to  conform  his  application  to  the 
dimensions  of  the  tract  specified,  if  he  desires 
to  assert  his  priority,  in  the  absence  of  error 
in  the  determination  of  the  size  of  the  tract. 

Robert  Fondiller,  A-28736  (Aug.  30,  1961) 


RENEWAL  OF  LEASE 

Rejection  of  applications  to  renew  small 
tract  leases  is  proper  when  the  lessees  fail  to 
establish  that  noncompliance  with  construction 
of  improvements  requirements  was  justified  and 
that  nonrenewal  of  their  leases  would  work  an 
extreme  hardship  on  them. 

Lawrence  J.  Donovan,  Melvin  S.  Ferguson, 

A -28452  (Jan.  18,  1961) 


SALES 

Exercise  of  an  option  to  purchase  land  held 
under  a small  tract  lease  must  be  effected  in 
accordance  with  the  express  terms  of  the  option 
and  a plea  of  financial  distress  does  not  justify 
permitting  the  exercise  of  the  option  after  the 
expiration  of  the  time  in  which  the  option  is  re- 
quired to  be  exercised. 

Elise  Bowman,  A-286  54  (May  16,  1961) 


An  application  to  purchase  a small  tract 
is  properly  rejected  if  the  application  and  pur- 
chase money  are  received  in  the  land  office  on 
a date  subsequent  to  that  expressly  provided  in 
the  option  to  purchase  as  being  the  termination 
date  of  the  option  even  though  the  application 
and  payment  were  mailed  prior  to  the  termina- 
tion date. 

Michelangelo  Arciero,  A-28672  (Oct.  25,  1961) 


1961) 
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SODIUM  LEASES  AND  PERMITS 
PERMITS 

A determination  that  it  is  not  in  the  public 
interest  to  issue  a sodium  prospecting  permit 
covering  certain  public  land  because  of  the  con- 
tamination of  the  land  by  unexploded  explosives 
is  properly  abandoned  when  evidence  is  pre- 
sented which  indicates  that  the  land  is  no  longer 
c ontaminated. 

George  E.  Johnsen,  A-28485  (Jan.  19,  1961) 


Sodium  prospecting  permit  applications 
are  properly  rejected  when  the  lands  applied  for 
are  located  within  an'area  that  has  been  deter- 
mined, administratively,  to  be  primarily  valu- 
able for  potassium  and  the  lands  are  also  cov- 
ered by  potassium  leases  or  applications. 

E.  W.  Douglass,  Cleo  Douglass,  A-28614 
(Aug.  22,  1961) 


An  application  for  a sodium  prospecting 
permit  is  properly  rejected  when  the  land  de- 
scribed in  the  application  is  included  in  a 
desert  land  entry  and  is  not  subject  to  a miner- 
al reservation  because  the  Geological  Survey 
has  reported  that  the  land  is  not  prospectively 
valuable  for  sodium. 

Barbara  R.  Gale,  A-28725  (Aug.  30,  1961) 


STATE  EXCHANGES- -Continued 

EFFECT  OF  APPLICATION--Continued 

the  State  otherwise  meets  the  requirements  of 
that  subsection  and  no  rights  have  been  initiated 
by  the  filing  of  a previous  application  for  the 
same  land. 

C O Bar  Livestock  Company,  A-28498 
(Sept.  18,  1961) 


STATE  LAWS 

Where  Federal  reclamation  policy  is  not 
imperiled  it  will  not  be  presumed  that  a Fed- 
eral statute  was  intended  to  supersede  the 
exercise  of  the  power  of  a State  unless  there  is 
a clear  manifestation  of  an  intent  to  do  so. 

Agreement  with  State  of  California  for  Con- 
struction of  San  Luis  Unit,  Central  Valley 
Project,  M-36635  (Dec.  26,  1961)  68  I.  D. 


STATE  SELECTIONS 

(See  also  School  Lands,  Swamplands) 

Mere  knowledge  that  land  under  lease  or 
permit  contains  valuable  mineral  deposits  does 
not  render  it  in  a "producible  status"  within  the 
meaning  of  section  2276(a)(3)  of  the  Revised 

STATE  EXCHANGES  Statutes  (43  U.  S.  C.  , sec.  852(a)(3)). 

GENERALLY  The  Meaning  of  the  Word  "Producible"  as  used 

in  Section  2276  of  the  Revised  Statutes  (43 

No  rights  in  public  land  are  initiated  by  the  U.  S.  C.  , Sec.  852),  M- 36626  (Sept.  8,  1961) 

issuance  of  a grazing  lease  or  by  the  use  of 
public  land  under  a grazing  lease. 

C O Bar  Livestock  Company,  A-28498 
(Sept.  18,  1961) 


EFFECT  OF  APPLICATION 


STATUTORY  CONSTRUCTION 
GENERALLY 


The  Secretary  of  the  Interior  must  allow  a 
State  application  to  exchange  land  under  section 
8(c)  of  the  Taylor  Grazing  Act,  as  amended,  if 


Absent  congressional  legislation  to  the 
contrary  title  to  Alaska  tidelands,  including 
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STATUTORY  CONSTRUCTION- -Continued 

GENERALLY- -Continued 

artificially  filled  tidelands,  passed  under  the 
common  law  to  the  State  of  Alaska  upon  its  ad- 
mission to  the  Union.  The  Submerged  Lands 
Act  (Act  of  May  22,  1 953;  67  Stat.  29;43U.S.C., 
1301  et  seq.  ) and  the  Alaska  Tidelands  Act  (Act 
of  September  7,  1957;  71  Stat.  623;  48  U.  S.  C.  , 
455),  confirm  this  common  law  principle  and, 
in  addition,  grant  other  submerged  lands  to 
Alaska.  The  only  exceptions  to  such  grants  and 
confirmations  are  those  specified  in  the  acts. 

As  to  such  excepted  lands,  title  remains  vested 
in  the  United  States;  as  to  all  other  tidelands, 
whether  filled  or  unfilled,  title  thereto  is  vested 
in  the  State  of  Alaska  upon  admission  into  the 
Union. 

Effect  of  Artificial  Fill  On  The  Title  To  Alaska 
Tidelands,  M-36600  (Jan.  Pjj  1 961 ) 


The  practice  of  an  executive  department 
will  not  be  permitted  to  defeat  the  obvious 
purpose  of  a statute. 

Proposed  Repayment  Contracts  - Kings  and 
Kern  River  Projects,  M-36634  (Dec.  26,  1961) 

68  I.  D. 


The  phrase  "San  Luis  Unit,"  as  used  in 
Section  1 of  the  Act  of  June  3,  I960  (74  Stat. 
156)  does  not  include  any  lands  outside  the 
Federal  San  Luis  Unit  Service  area.  The 
phrase  does  not  embrace  the  State  service 
area.  The  provisions  of  Section  1 of  the  fore- 
going Act,  requiring  the  application  of  recla- 
mation law  to  the  "San  Luis  Unit,"  requires 
application  of  reclamation  law  only  to  the 
Federal  San  Luis  unit  service  area. 

Agreement  with  State  of  California  for  Con- 
struction of  San  Luis  Unit,  Central  Valley 

Project,  M-36635  (Dec.  26,  1961)  68  I.  D. 


ADMINISTRATIVE  CONSTRUCTION 

The  Departmental  regulation  pertaining  to 
public  land  entries,  43  C.F.R.  401.9,  is  based 
upon  Section  3 of  the  1912  Act.  Such  regulation 
cannot  render  nugatory  the  policy  of  Section  12 
of  the  1914  Act,  pertaining  to  the  breaking  up 
of  large  land  holdings. 

Departmental  actions  and  statements  re- 
garding excess  lands  prior  to  1947  did  not  for 
the  most  part  consider  question  of  prepayment 
or  early  payment  of  construction  charges;  but 
involved  question  as  to  the  effect  of  subsequent 
payments  and  assumed  applicability  of  Section 


STATUTORY  CONSTRUCTION- -Continued 

ADMINISTRATIVE  CONSTRUCTION- -Continued 

3 of  the  1912  Act.  Such  expressions,  being 
different  from  the  problem  presented  under  the 
recordable  contract  requirement  of  the  Omni- 
bus Adjustment  Act  of  1926  and  under  its 
predecessor  provision.  Section  12  of  the 
Reclamation  Extension  Act  of  1914,  have  no 
bearing  upon  the  applicability  of  the  record- 
able contract  requirements  of  Section  46  of  the 
1926  Act  to  repayment  contracts. 

The  origin  of  the  proposal  to  avoid  the  ef- 
fect of  Section  46  of  the  1926  Act  rests  upon 
the  Associate  Solicitor's  Memorandum  Opinion, 
M- 35004,  of  October  22,  1947,  and  Adminis- 
trative Letter  No.  303  of  the  Bureau  of^ 
Reclamation,  dated  December  16,  1947). 

The  reliance  upon  administrative  construc- 
tion in  the  interpretation  of  a statute  is  to  be 
restricted  to  cases  where  the  construction  is 
really  one  of  doubt  and  where  those  to  be  af- 
fected have  relied  on  the  practical  construc- 
tion. 

Proposed  Repayment  Contracts  - Kings  and 
Kern  River  Projects,  M-36634  (Dec.  26,  1961) 

68  I.  D. 


LEGISLATIVE  HISTORY 

Congress  had  no  intent  in  the  enactment  of 
the  Act  of  August  9,  1912  (37  Stat.  26  5;  43 
U.S.C.  541)  to  modify  the  anti-speculation  and 
anti-monopoly  purpose  underlying  the  excess 
land  provisions  of  the  1902  Act. 

The  preconstruction  requirement  of  Section 
12  of  the  Reclamation  Extension  Act  of  1914 
(38  Stat.  686,  689;  43  U.S.C.  418)  that  owners 
of  private  lands  agree  to  dispose  of  all  lands 
in  excess  of  the  area  deemed  sufficient  for  the 
support  of  a family,  was  designed  specifically 
to  cope  with  the  special  problem  of  initially 
breaking  up  excess  holdings  and  of  preventing 
owners  of  excess  lands  from  profiting  by  the 
existence  of  the  project  at  the  expense  of  pur- 
chasers. 

Section  46  of  the  Act  of  May  25,  1926  (44 
Stat.  636,  649;  43  U.S.C.  423(e))  requiring  that 
the  holder  of  excess  land  execute  a recordable 
contract  as  a condition  to  the  receipt  of  project 
water  is  an  extension  of  the  policy  embodied  in 
Section  12  of  the  Reclamation  Extension  Act  of 
1914. 

Proposed  Repayment  Contracts  - Kings  and 
Kern  River  Projects,  M-36634  (Dec.  26,  1961) 

68  I.  D. 
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The  common  denominator  of  legislative 
intent  regarding  the  San  Luis  legislation  can  be 
derived  from  the  debates.  First,  Congress,  in 
the  enactment  of  the  1960  Act,  intended  that  no 
benefits  were  to  be  conferred  on  the  State 
service  area  by  Federal  investments  without 
carrying  the  burdens  of  Federal  law.  Second, 
Congress  intended  no  encroachment  on  the  right 
of  the  State  to  develop  its  own  resources,  un- 
less Federal  interests  could  not  be  otherwise 
protected. 

Congress,  in  enacting  the  San  Luis  legis- 
lation, did  not  intend  to  apply  Section  2 of  the 
Warren  Act  to  the  State  service  area  because 
the  National  Reclamation  policy,  which  Con- 
gress implemented  in  the  San  Luis  Act,  is  that 
the  acreage  limitation  follows  Federal  invest- 
ment. 

Agreement  with  State  of  California  for  Con- 
struction of  San  Luis  Unit,  Central  Valley 
Project,  M-36635  (Dec.  26.  19611  68  T.  D. 


SUBMERGED  LANDS  ACT  - -Continued 
RECLAIMED  LANDS 

Absent  congressional  legislation  to  the 
contrary  title  to  Alaska  tidelands,  including 
artificially  filled  tidelands,  passed  under  the 
common  law  to  the  State  of  Alaska  upon  its  ad- 
mission to  the  Union.  The  Submerged  Lands 
Act  (Act  of  May  22,  1953;67Stat.  29;43U.  S.C., 
1301  et  sea.  ) and  the  Alaska  Tidelands  Act  (Act 
of  September  7,  1957;  71S tat.  623;  48  U.  S.  C.  , 
455),  confirm  this  common  law  principle  and, 
in  addition,  grant  other  submerged  lands  to 
Alaska.  The  only  exceptions  to  such  grants  and 
confirmations  are  those  specified  in  the  acts. 

As  to  such  excepted  lands,  title  remains  vested 
in  the  United  States;  as  to  all  other  tidelands, 
whether  filed  or  unfilled,  title  thereto  is  vested 
in  the  State  of  Alaska  upon  admission  into  the 
Union. 

Effect  of  Artificial  Fill  On  The  Title  To  Alaska 
Tidelands,  M- 36600  (Jan.  T9i  1961) 


SUBMERGED  LANDS  ACT 
GENERALLY 

Absent  congressional  legislation  to  the 
contrary  title  to  Alaska  tidelands,  including 
artificially  filled  tidelands,  passed  under  the 
common  law  to  the  State  of  Alaska  upon  its  ad- 
mission to  the  Union.  The  Submerged  Lands 
Act  (Act  of  May  22,  1953;67Stat.  29;43U.S.  C., 
1301  et  seq.  ) and  the  Alaska  Tidelands  Act  (Act 
of  September  7,  1957;  71  Stat.  623;  48  U.S.  C.  , 
455),  confirm  this  common  law  principle  and, 
in  addition,  grant  other  submerged  lands  to 
Alaska.  The  only  exceptions  to  such  grants  and 
confirmations  are  those  specified  in  the  acts. 

As  to  such  excepted  lands,  title  remains  vested 
in  the  United  States;  as  to  all  other  tidelands, 
whether  filled  or  unfilled,  title  thereto  is  vested 
in  the  State  of  Alaska  upon  admission  into  the 
Union. 

Effect  of  Artificial  Fill  On  The  Title  To  Alaska 
Tidelands,  M- 36600  (Jan.  19,  1961) 


SURFACE  RESOURCES  ACT 
GENERALLY 

In  a proceeding  under  section  5(c)  of  the 
act  of  July  23,  1955,  to  determine  the  rights  of 
a mineral  claimant  to  the  surface  resources  of 
his  mining  claim,  it  must  be  shown  that  there 
has  been  a valid  discovery  within  the  meaning 
of  the  mining  laws  made  within  the  limits  of  his 
claim  to  prevent  its  being  subjected  to  the  terms 
and  limitations  of  section  4 of  that  act. 

United  States  v.  Clarence  E.  Payne,  A-28653 
(Aug.  30,  1961) 


To  satisfy  the  requirement  for  a discovery 
on  a mining  claim  located  for  limestone  or 
silica  which  will  free  that  claim  from  the  re- 
strictions of  section  4 of  the  act  of  July  23, 
1955,  it  must  be  shown  that  the  exposed 
materials  appearing  within  the  limits  of  the 
claim  could  have  been  extracted,  removed  and 
marketed  at  a profit  before  the  adoption  of  the 
act. 

United  States  v.  Iron  Clad  Mining  Company, 
A-28655  (Sept.  14,  1961) 


SURFACE  RESOURCES  ACT- -Continued 


TIMBER  SALES  AND  DISPOSALS 


VERIFIED  STATEMENT 

Where  a mining  claimant  who  has  received 
a notice  of  publication  pursuant  to  section  5 of 
the  act  of  July  23,  1955,  submits  a statement 
in  which  she  describes  the  land  as  not  being 
within  the  area  of  publication,  her  statement  is 
properly  rejected  and  she  may  not  file  an 
amended  statement  two  years  later  in  an  attempt 
to  preserve  her  rights  to  the  surface  resources 
of  the  mining  claims  which  are  in  fact  within  the 
published  area. 

A mining  claimant  who  files  a verified 
statement  under  section  5 of  the  act  of  July  23, 

1 955,  is  responsible  for  the  accuracy  of  the 
description  of  the  mining  claims  listed  in  the 
statement,  and  he  cannot  expect  the  land  office 
to  correct  any  error  in  the  description. 

Grace  M Sparkes,  A-28606  (Mar.  28,  1961) 

68  I.  D.  90 


TIDELANDS 

The  artificial  raising  of  the  surface  of 
tidelands  does  not  operate  to  change  the  legal 
nature  of  the  property  as  tidelands;  tidelands, 
even  if  subsequently  artificially  filled,  remain 
tidelands  as  a matter  of  law.  Under  the  com- 
mon law,  the  title  to  filled  tidelands  passes 
from  the  United  States  to  a new  State  upon  the 
admission  of  the  State  to  the  Union,  provided 
Congress  has  not  previously  conveyed  the  lands 
away. 

Absent  congressional  legislation  to  the 
contrary  title  to  Alaska  tidelands,  including 
artificially  filled  tidelands,  passed  under  the 
common  law  to  the  State  of  Alaska  upon  its  ad- 
mission to  the  Union.  The  Submerged  Lands 
common  law  to  the  State  of  Alaska  upon  its  ad- 
mission to  the  Union.  The  Submerged  Lands 
Act  (Act  of  May  22,  1953;  67  Stat.  29;  43  U.  S.  C.  , 
1301  et  seq.  ) and  the  Alaska  Tidelands  Act  (Act 
of  September  7,  1957;  71  Stat.  623;  48  U.S.  C.  , 
455),  confirm  this  common  law  principle  and, 
in  addition,  grant  other  submerged  lands  to 
Alaska.  The  only  exceptions  to  such  grants  and 
confirmations  are  those  specified  in  the  acts. 

As  to  such  excepted  lands,  title  remains  vested 
in  the  United  States;  as  to  all  other  tidelands, 
whether  filled  or  unfilled,  title  thereto  is  vested 
in  the  State  of  Alaska  upon  admission  into  the 
Union. 

Effect  of  Artificial  Fill  On  The  Title  To  Alaska 
Tidelands,  M-36600  (Jan.  19,  1961) 


To  justify  a refund  of  a portion  of  the  price 
paid  under  a timber  purchase  contract,  the 
purchaser  must  show  that  the  factual  data 
utilized  in  the  computation  of  the  purchase 
price  is  inaccurate  to  an  extent  which  supports 
the  request  for  refund;  a demand  not  supported 
by  factual  evidence  will  not  be  allowed. 

Cascades  Plywood  Corporation,  A -28 547 
(Jan.  5T;  1961) 


Where  a contract  for  the  sale  of  timber 
under  the  act  of  July  31,  1947,  as  amended, 
provides  that  the  purchaser  shall  be  liable  for 
the  full  purchase  price  named  in  the  contract, 
even  though  the  quantity  of  materials  actually 
severed,  extracted,  or  removed,  or  designated 
for  taking  is  less  than  the  estimated  quantity 
set  forth  in  the  contract,  the  purchaser  is  not 
entitled  to  a refund  of  any  portion  of  the  pur- 
chase price. 

Landreth  Timber  Company,  Inc.  , A-28861 
(Oct.  19,  1961)  “ 


TORTS 

ANIMALS  AND  LIVESTOCK 

The  United  States  is  not  liable  for  the 
death  of  trespassing  animals  from  poison  on 
private  premises,  where  the  poison  was  in- 
tended‘for  the  eradication  and  control  of  preda- 
tory animals,  and  the  Government  personnel 
did  not  distribute  the  poison  in  a willful  or 
reckless  manner. 

Claim  of  Albin  D.  Molohon,  TA-213  (Apr.  18, 

1 96  1)  68  1. D. 213 


COMMON  CARRIERS 

Where  a Government  employee  operating 
automotive  equipment  on  a Government  railroad, 
after  observing  a private  automobile  parked  on 
the  right-of-way  dangerously  close  to  the  tracks, 
causes  a collision  by  failing  to  approach  the 
automobile  at  a speed  that  will  permit  the  equip- 
ment to  be  stopped  if  the  room  for  passage  turns 
out  to  be  insufficient,  the  United  States  is  liable 
for  the  resulting  damages  to  the  automobile, 
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TORTS-  -Continued 

COMMON  CARRIERS- -Continued 

even  though  its  owner  may  have  been  a trespass- 
er in  parking  it  on  the  right-of-way,  and  also 
may  have  been  contributorily  negligent  in  parking 
it  so  close  to  the  tracks. 

Claim  of  Wayne  H.  Morrison,  TA-220  (May  29, 
1961)  68  I.  D.  150 


CONTRIBUTORY  NEGLIGENCE 

Where  a Government  employee  operating 
automotive  equipment  on  a Government  railroad, 
after  observing  a private  automobile  parked  on 
the  right-of-way  dangerously  close  to  the  tracks, 
causes  a collision  by  failing  to  approach  the 
automobile  at  a speed  that  will  permit  the  equip- 
ment to  be  stopped  if  the  room  for  passage  turns 
out  to  be  insufficient,  the  United  States  is  liable 
for  the  resulting  damages  to  the  automobile, 
even  though  its  owner  may  have  been  a trespass- 
er in  parking  it  on  the  right-of-way,  and  also 
may  have  been  contributorily  negligent  in  park- 
ing it  so  close  to  the  tracks. 

Claim  of  Wayne  H.  Morrison,  TA-220  (May  29, 
1961)  ’ 68  I.  D.  150 


TRESPASS 

Where  a Government  employee  operating 
automotive  equipment  on  a Government  railroad, 
after  observing  a private  automobile  parked  on 
the  right-of-way  dangerously  close  to  the  tracks, 
causes  a collision  by  failing  to  approach  the 
automobile  a.t  a speed  that  will  permit  the  equip- 
ment to  be  stopped  if  the  room  for  passage  turns 
out  to  be  insufficient,  the  United  States  is  liable 
for  the  resulting  damages  to  the  automobile, 
even  though  its  owner  may  have  been  a trespass- 
er in  parking  it  on  the  right-of-way,  and  also 
may  have  been  contributorily  negligent  in  park- 
ing it  so  close  to  the  tracks. 

Claim  of  Wayne  H.  Morrison,  TA-220  (May  29, 
1961)  68  1.  D.  150 


TRESPASS 

GENERALLY 

Persons  locating  and  maintaining  mining 
claims  on  lands  withdrawn  from  mineral  entry 
are  trespassing  upon  the  public  lands. 

Lyman  B.  Crunk,  William  A.  Koby,  A-28738 
(July  12,  1961)  Sfcl.D.  190 


WATER  AND  WATER  RIGHTS 
STATE  LAWS 

The  withdrawal  of  the  waters  of  the  springs 
by  Executive  Order  No.  5389  of  July  7,  1930, 
is  subject  to  such  private  rights  of  appropria- 
tion as  may  have  previously  been  established 
under  State  law. 

Authority  of  the  Department  of  the  Interior  to 
Dispose  of  Geothermal  Steam  Contained  in  the 
Public  Lands,  M-36625  (Aug.  28,  1961) 


WILDLIFE  REFUGES  AND  PROJECTS 

Public  land  withdrawn  for  the  protection  of 
wildlife  is  not  thereby  removed  from  the  oper- 
ation of  the  Mineral  Leasing  Act  and,  in  the 
absence  of  affirmative  action  by  the  Depart- 
ment closing  the  area  to  oil  and  gas  leasing, 
offers  to  lease  the  land  for  oil  and  gas  pur- 
poses may  be  filed. 


James  K.  Tallman  et  al,  , A-28594,  A-28609, 
A - 286 1 9 (Sept.  1,  1961)  68  I.  D.  256 
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WITHDRAWALS  AND  RESERVATIONS 
GENERALLY 

The  development  of  hot  spring  systems 
contained  in  the  public  lands  by  drilling  wells 
for  the  production  of  geothermal  steam  is  with- 
in the  scope  of  Executive  Order  No.  5389  of 
July  7,  1930. 

Authority  of  the  Department  of  the  Interior  to 
Dispose  of  Geothermal  Steam  Contained  in  the 
Public  Lands,  M-36625  (Aug.  28,  1961) 


The  agreement  signed  by  the  Secretary  on 
July  24,  1958,  closing  part  of  the  Kenai 
National  Moose  Range  to  oil  and  gas  leasing  was 
not  issued  pursuant  to  the  Secretary's  authority 
to  withdraw  public  lands  but  in  the  exercise  of 
his  discretionary  authority  to  issue  oil  and  gas 
leases. 

Richard  K.  Todd  et  al.  , A-28090,  A-28311, 

A - 28374  (Oct.  30,  1961)  68  I.  D.  291 


AUTHORITY  TO  MAKE 

The  Secretary  of  the  Interior  has  authority 
to  make  a temporary  withdrawal  of  ceded 
Indian  lands  from  all  forms  of  disposition 
under  the  public  land  laws,  including  the  min- 
ing laws,  apart  from  the  statutory  authority 
vested  in  him  by  the  act  of  June  25,  1910,  as 
amended. 

Lyman  B.  Crunk,  William  A.  Koby,  A-28738 
(July  12,  1961)  68  I.  D.  190 


EFFECT  OF 

Public  land  withdrawn  for  the  protection  of 
wildlife  is  not  thereby  removed  from  the  oper- 
ation of  the  Mineral  Leasing  Act  and,  in  the 
absence  of  affirmative  action  by  the  Depart- 
ment closing  the  area  to  oil  and  gas  leasing, 
offers  to  lease  the  land  for  oil  and  gas  pur- 
poses may  be  filed. 


WITHDRAWALS  AND  RESERVATIONS  - -Continued 

EFFECT  OF  - -Continued 

Land  subject  to  withdrawal  for  reclamation 
purposes  is  not  available  for  public  sale  so  that 
a public  sale  application  is  properly  rejected 
for  this  reason. 

Consumers  Agency,  Inc.,  A-28769 
(Oct.  25,  1961) 


RECLAMATION  WITHDRAWALS 

Although  the  withdrawal  of  public  land 
by  the  Secretary  of  the  Interior  for  reclamation 
purposes  does  not  of  itself  make  the  land  un- 
available for  disposition  under  the  Small  Tract 
Act,  a rejection  of  a small  tract  application  is 
not  erroneous  when  the  record  shows  that  the 
land  is  needed  for  the  construction  of  flood 
control  works  to  protect  existing  irrigation 
works. 

Frederick  W.  Goldsmith,  A-28704(Aug.  22. 
1961) 


Land  subject  to  withdrawal  for  reclamation 
purposes  is  not  available  for  public  sale  so  that 
a public  sale  application  is  properly  rejected 
for  this  reason. 

Consumers  Agency,  Inc.  , A-28769 
(Oct.  25,  1961) 


REVOCATION  AND  RESTORATION 

Homestead  applications  are  properly  re- 
jected for  lands  which  were  withdrawn  from 
entry  under  the  public  land  laws  and  reserved 
for  military  purposes  or  for  use  by  the  Civil 
Aeronautics  Administration  when  the  applica- 
tions were  filed,  and  lands  so  withdrawn  do  not 
become  available  for  homestead  entry  until  the 
withdrawal  orders  are  revoked  and  orders 
opening  the  lands  to  such  entry  issued. 


James  K.  Tallman  et  al.  , A-28594,  A-28609, 
A 28619  (Sept.  1,  1961)  68  I.  D.  256 


Vance  Hudson  et  al.  , A-28571  (Mar.  10,  1961) 
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WITHDRAWALS  AND  RESERVATIONS- -Continued 
TEMPORARY  WITHDRAWALS 

The  Secretary  of  the  Interior  has  authority 
to  make  a temporary  withdrawal  of  ceded 
Indian  lands  from  all  forms  of  disposition 
under  the  public  land  laws,  including  the  min- 
ing laws,  apart  from  the  statutory  authority 
vested  in  him  by  the  act  of  June  25,  1910,  as 
amended. 

Lyman  B.  Crunk,  William  A.  Koby,  A-28738 
(July  12,  1961)  68  1.  D.  190 


WORDS  AND  PHRASES 

The  term  "reservation,"  as  used  in  section 
3 of  the  organic  act  of  the  National  Park  Serv- 


WORDS  AND  PHRASES  - -Continued 

ice  (Act  of  August  25,  1916,  39  Stat.  535)  re- 
fers to  the  present  use  of  Federal  lands  andnot 
their  source  or  origin,  that  is,  whether  ac- 
quired lands  or  public  domain  lands. 

Reg ulation  of  National  Recreation  Areas,  36  CFR, 
Part  2,  M-36614  (Aug.  24,  1961)  68  I.  D.  273“ 


The  phrase  "San  Luis  Unit,"  as  used  in 
Section  1 of  the  Act  of  June  3,  I960  (74  Stat. 

1 56)  does  not  include  any  lands  outside  the 
Federal  San  Luis  Unit  Service  area.  The 
phrase  does  not  embrace  the  State  service 
area.  The  provisions  of  Section  1 of  the  fore- 
going Act,  requiring  the  application  of  recla- 
mation law  to  the  "San  Luis  Unit,"  requires 
application  of  reclamation  law  only  to  the 
Federal  San  Luis  unit  service  area. 

Agreement  with  State  of  California  for  Con- 
struction of  San  Luis  Unit,  Central  Valley 
Project,  M-36635  (Dec.  26,  1961)  68  I.  D. 


******** 
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